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DEPARTMENT  OF  HOUSING  AND 
,  URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  42 

(Docket  No.  R-79-51S] 

Uniform  Relocation  Assistance  and 
Real  Property  Acquisition 

AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Final  rule. 

summary:  hud  is  issuing  final  rules 
implementing  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970 
(Uniform  Act)  in  Departmental 
programs.  The  present  rules  are  being 
comprehensively  revised  in  order  to 
adopt  requirements  appropriate  to  the 
community  development  block  grant 
program  under  Title  1  of  the  Housing 
and  Community  Development  Act  of 
1974,  to  set  forth  requirements  governing 
acquisition  and  rehabilitation  activities 
which  take  place  with  no  intent  to 
displace  the  tenants  of  the  property,  to 
include  requirements  previously 
specified  only  in  Departmental 
Handbooks,  to  make  general 
improvements  based  on  past  experience 
in  implementing  the  Uniform  Act,  and  to 
make  the  regulations  more  readable  and 
easy  to  understand. 

DATES:  The  effective  date  of  these  rules 
is  (September  26, 1979).  However,  with 
respect  to  projects  for  which  no 
initiation  of  negotiations  to  acquire  real 
property  has  taken  place,  the  State 
agency  may  by  resolution  establish  an 
earlier  effective  date,  not  earlier  than 
(June  28, 1979). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harold ).  Huecker,  Director, 
Relocation  and  Real  Estate  Division, 
HUD/Community  Planning  and 
Development,  451  Seventh  Street,  SW., 
Washington,  D.C.  20410,  202-755-6330. 
SUPPLEMENTARY  INFORMATION:  On 
March  31, 1978  (43  FR  13836),  the 
proposed  comprehensive  revision  of  24 
CFR  42  was  published  in  the  Federal 
Register  for  public  comment.  Interested 
parties  were  given  until  May  30  1978,  to 
submit  written  comments.  Seventy-six 
persons  submitted  one  or  more 
comments.  All  comments  received  with 
respect  to  the  proposed  rules  were 
carefully  considered.  As  a  result  of  the 
comments  received,  a  number  of 
changes  have  been  made.  Following  is 
the  Department’s  response  to  the 
conunents  received. 


Change  of  Title  of  Regulations 

The  title  of  the  regulations  in  this  part 
has  been  shortened  to  "Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition.” 

Applicability  of  Regulations 

1.  A  number  of  persons  indicated  their 
concern  that  the  regulations  in  this  part 
do  not  apply  to  certain  displacement 
causing  activities  under  certain  HUD 
and  HUD-assisted  programs.  It  should 
be  noted  that  the  regulations  in  this  part 
apply  only  to  activities  subject  to  the 
Uniform  Act.  HUD-associated  activities 
that  are  not  governed  by  the  regulations 
in  this  part  have  been  determined  by  the 
Department  to  be  outside  the  purview  of 
the  Uniform  Act.  The  Department  does 
not  administer  any  programs  under 
which  it  directly  acquires  real  property 
for  a  Federal  project  within  the  meaning 
of  the  Uniform  Act. 

The  Department  recognizes  and  is 
very  much  concerned  about  the 
hardships  to  persons  forced  to  move  by 
HUD  or  HUD-assisted  activities  that  ara 
not  covered  by  the  Uniform  Act  and  is 
actively  considering  what  measures  it 
can  take  to  address  the  relocation  needs 
of  these  persons. 

On  January  31, 1978,  the  Department 
published  requirements  at  24  CFR 
881.309  (43  FR  4236)  that  assure 
relocation  assistance  to  tenants 
displaced  by  rehabilitation  or  by  the 
acquisition  of  real  property  by  a  private 
developer  for  Section  8  substantial 
rehabilitation  projects  under  the 
Neighborhood  Strategy  Areas  Program. 

By  memorandum  dated  July  11, 1978, 
the  Department  directed  that  no  tenant 
be  displaced  as  a  result  of  a  Section  312 
rehabilitation  loan  (42  U.S.C.  1452b), 
unless  adequate  relocation  assistance  is 
provided. 

On  May  4, 1979  the  Department 
adopted  at  24  CFR  882.407  (44  FR  26671) 
relocation  requirements  to  protect 
lower-income  families  and  individuals 
displaced  from  their  dwellings  as  a 
result  of  rehabilitation  by  a  private 
owner  under  the  Section  8  moderate 
rehabilitation  procedures  described  at 
24  CFR  Part  882,  Subpart  D. 

In  most  respects,  the  relocation 
assistance  to  be  provided  under  these 
three  programs  is  similar  to  that  under 
the  regulations  in  this  part. 

Section  902  of  the  Housing  and 
Community  Development  Amendments 
of  1978  required  the  Department  to 
conduct  a  study  on  the  nature  and 
extent  of  involuntary  displacement 
under  Federal  housing  and  community 
development  programs  and  "report  to 
the  Congress  on  recommendations  for 


the  formulation  of  a  national  policy  to 
minimize  involuntary  displacement 
caused  by  the  implementation  of  the 
Department’s  programs,  and  to  alleviate 
the  problems  caused  by  displacement  of 
residents  of  the  Nation’s  cities  due  to 
residential  and  commercial  development 
and  housing  rehabilitation,  both  publicly 
and  privately  financed."  Further 
changes  in  the  Department’s  relocation 
policies  may  result  from  the  findings  and 
recommendations  of  this  review. 

2.  Section  42.101(b]  and  §  42.203(b)  of 
the  regulations  published  for  comment 
proposed  making  the  regulations 
applicable  to  certain  acquisitions  and 
resulting  displacements  which  take 
place  in  the  three-year  period  before  the 
date  of  submission  of  a  community 
development  block  grant  application  fur 
related  construction,  rehabilitation  or 
demolition  assistance. 

These  provisions  were  proposed  to 
prevent  a  State  agency  from 
circumventing  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Act  by  acquiring  real  property  and 
displacing  the  occupants  prior  to 
submitting  a  request  to  HUD  for  block 
grant  funding  for  related  project 
activities  such  as  construction  or 
rehabilitation  of  improvements  on  the 
property. 

Several  persons  indicated  that  the 
proposal  to  cover  these  activities  placed 
undue  and  burdensome  restrictions  on 
local  programs.  Two  persons  thought  the 
increased  coverage  should  be  reduced. 
One  suggested  that  it  be  limited  to  the 
one-year  period  immediately  prior  to  the 
submission  of  the  application. 

One  person  suggested  that  the  3-year 
period  be  replaced  with  full  coverage  for 
all  acquisitions  and  resulting 
displacements  determined  to  be  "for  a 
CDBG  activity”  regardless  of  how  many 
years  prior  to  submission  of  the  CDBG 
application  they  occurred. 

On  April  17, 1979,  the  Supreme  Court 
of  the  United  States  issued  decisions. 

No,  77-874,  Alexander  et  al.  v.  United 
States  Department  of  Housing  and 
Urban  Development  et  al,  and  No,  77- 
1463,  Harris,  feretory  of  Housing  and 
Urban  Development,  et  al.,  v.  Cole  et  al. 

In  the  opinion  discussing  these  two 
cases,  the  Court  indicated  "*  *  *  that 
persons  directed  to  vacate  property  for  a 
Federal  program  cannot  obtain 
relocation  assistance  unless  the  agency 
also  intended  at  the  time  of  acquisition 
to  use  the  property  for  such  a  program 
or  project” 

light  of  the  Supreme  Court’s 
decision  in  the  Alexander  and  Cole 
cases,  the  Department  is  currently 
examining  how  the  Department’s  rules 
for  determining  the  applicability  of  the 
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Uniform  Act  to  real  property 
acquisitions  and  resulting  displacements 
may  best  encompass  a  test  of  intent 
which  is  in  keeping  with  the  (Court's 
view  of  the  requisites  of  the  Uniform 
Act. 

As  soon  as  the  Department  has 
reached  this  determination,  a  revised 
rule  will  be  issued.  Until  the  revised  rule 
is  published,  the  Department  is  retaining 
writhout  change  the  existing  rule 
(described  at  {  42.79(b)). 

3.  One  commenter  asked  for 
clarification  as  to  the  applicability  of  the 
regulations  to  acquisitions  by  private 
entities.  The  Department  has  determined 
that  the  Uniform  Act  does  not  apply  to 
the  acquisition  of  real  property  carried 
out  by  a  private  entity  or  to  resulting 
displacements.  The  Uniform  Act  applies 
only  to  acquisitions  by  a  “State  Agency" 
as  diat  term  is  defined  in  Section  101(3) 
of  the  Uniform  Act  and  to  displacements 
that  result  from  such  acquisitions. 
Hierefore,  imless  speciHcally  provided 
for  in  applicable  program  regulations, 
these  relations  do  not  apply  to 
privately  undertaken  acquisitions  or 
resulting  displacements.  Section 
42.101(a)  has  been  clarified  to  reflect, 
this  determination. 

4.  Section  42.101(a)(1)  exempts  from 
the  acquisition  rules  any  acquisition 
which  results  from  a  voluntary  proposal 
submitted  by  the  owner  in  response  to  a 
public  invitation  or  solicitation  for 
offers.  (It  should  be  noted,  however,  that 
any  displacement  resulting  from  such  an 
acquisition  is  governed  by  the  relocation 
iuIm  of  these  regulations.)  One 
commenter  expressed  support  for  this 
rule  and  one  objected  to  it.  Several 
persons  suggest^  expanding  the 
exemption  in  a  manner  that  would 
exempt  certain  acquisitions  carried  out 
through  a  broker  or  otherwise  offered 
voluntarily. 

The  Department  has  determined  that 
any  voluntary  property  sale,  which  is 
not  identified  at  S  42.101  as  a 
transaction  exempted  from  the 
acquisition  rules,  is  subject  to  the 
Uniform  Act  and  therefore  must  be 
subject  to  the  regulations  in  this  part 
which  impleufient  that  Act.  For  this 
reason,  the  suggestion  to  expand  that 
exemption  to  the  purchase  of  any 
property  listed  with  a  broker  cannot  be 
adopted. 

Several  conunenters  protested  the 
application  of  the  regulations  to  the 
acquisition  of  real  property  easements. 
The  Department  has  determined  that  the 
Uniform  Act  applies  to  the  acquisition  of 
all  permanent  interests  in  real  property, 
including  easements.  Since  the 
regulations  in  this  part  implement  the 
Uniform  Act,  the  Department  does  not 


have  the  authority  to  exempt  permanent 
easements  from  these  regulations. 

Federalwide  Unifonnity 

Several  persons  commented  about  the 
need  for  federalwide  unifonnity  of 
Uniform  Act  regulations.  The 
Department  does  not  have  the  authority 
to  promulgate  federalwide  regulations. 
The  Department  is.  however, 
considering  wha)  measures  it  can  take 
to  make  it  possible  for  a  local  agency  to 
follow  the  Uniform  Act  regulations  of 
one  Federal  agency  whenever  it 
undertakes  a  project  using  funds 
provided  by  two  or  more  Federal 
agencies. 

Use  of  Relocation  Plans 

A  number  of  conunenters  discussed 
the  need  for  HUD  to  require  as  part  of 
these  regulations  that  a  State  agency 
submit  to  HUD  as  a  condition  for  HUD 
approval  of  an  application  for  program 
assistance  a  detailed  “relocation  plan" 
that  very  specifically  analyzes  and 
correlates  planned  ^splacement  and 
available  housing  resources. 

At  present,  HUD  encourages  State 
agencies  to  do  whatever  advance 
relocation  planning  is  appropriate  to  a 
proposed  project,  and  various  HUD 
program  regulations  contain  specific  ■ 
relocation  planning  requirements. 
However,  neither  the  present  nor 
proposed  regulations  in  this  part  contain 
requirements  for  advance  relocation 
plans. 

The  Department  believes  that  such 
relocation  plan  requirements  as  are 
appropriate  to  a  project  should  be 
contained  in  the  applicable  program 
regulations  so  that  program  variables 
can  be  fully  reflect^  Under  the 
community  development  block  grant 
program,  the  Department  has  adopted 
requirements  for  local  displacement 
strategies  and  for  an  identification  of 
estimated  displacement  over  a  three- 
year  period.  The  Department  is  now 
considering  what,  if  any,  changes  need 
to  be  made  to  the  block  grant 
application  process  to  address 
displacement  The  Department  is  not 
however,  considering  the  adoption  of 
requirements  for  prior  HUD  review  and 
approval  of  specific  relocation  plans 
that  are  based  on  a  correlation  of  the 
needs  and  preferences  of  occupants 
with  the  availability  of  housing  that 
meets  those  needs  and  preferences. 
There  are  several  reasons  for  this 
position. 

First  HUD  review  and  enforcement  of 
such  relocation  plans  would  require 
substantial  staff  time  that  the 
Department  believes  is  more  effectively 
spent  monitoring  actual  State  agency 


compliance  with  the  relocation 
requirements  of  these  regulations.  The 
relocation  rules  contained  in  these 
regulations  provide  comprehensive 
protection  for  people  displaced  by 
activities  subject  to  the  Uniform  Act.  In 
particular,  attention  is  invited  to 
§  42.209(a)  which  states  that  no  person 
can  be  required  to  move,  unless  he  is 
given  a  reasonable  dioice  of 
opportunities  to  relocate  to  a 
comparable  replacement  dwelling. 
Comparable  replacement  dwellings 
must  be  decent,  safe  and  sanitary  and 
within  a  person’s  ability-to-pay. 

Second,  it  has  been  the  Department's 
experience  that  relocation  plans 
prepared  prior  to  approval  of  a  project 
often  become  out  of  date  before  actual 
displacement  If  tiie  original  plan  is 
specific,  rigid  adherence  is  often  neither 
feasible  nor  desirable. 

Third,  the  location  of  many  block 
grant  activities,  such  as  rehabilitation,  is 
not  determined  in  advance  of  the 
application,  making  detailed  advance 
determinations  of  Ae  needs  and 
preferences  of  those  to  be  displaced 
difficult  or  impossible. 

Information  at  Public  Heatings 

In  response  to  one  comment  the 
Department  would  like  to  point  out  that 
the  requirements  of  {  42.9  (Information 
at  public  hearings)  may  be  met  by 
having  a  supply  of  the  appropriate 
information  statements,  on  hand  at  the 
public  hearing,  announcing  their 
availability,  and  making  them  available 
upon  request  Provisions  to  assure  that 
every  affected  person  receives 
appropriate  information  on  a  timely 
basis  are  contained  in  8  42.105  and 
8  42.205(a). 

Expediting  Paymmts 

1.  Several  persons  requested  that 
State  agencies  be  requii^  to  process  a 
claim  within  a  specified  time  limit  such 
as  20  or  30  days.  In  accordance  with 
these  suggestions,  8  42.11(a)  has  been 
revised  to  require  that  the  State  agency 
issue  the  payment  for  a  satisfactory 
claim  within  30  days  following  receipt  of 

.  sufficient  documentation  to  support  the 
claim.  This  time  limit  is  consistent  with 
the  time  limits  imposed  by  paragraph  4- 
28  of  HUD  Handbook  1371.1  (REV). 

2.  In  response  to  two  comments,  the 
Department  has  revised  8  42.11(b)  to 
indicate  that  the  State  agency  “shall" 
make  an  advance  payment  v^never 
the  State  agency  determines  that  a 
hardship  exists  and  an  advance 
payment  is  necessary.  The  proposed 
rule  indicated  that  the  State  agency 
“may"  make  such  payment 
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HUD  Monitcning  and  Conective  Action 
by  State  Agencies 

Several  comments  indicated  that  the 
writer  was  either  uncertain  as  to  the 
meaning  of  {  42.15  (HUD  monitoring  and 
corrective  action  by  State  agency)  or 
was  not  familiar  with  the  Department’s 
Uniform  Act  monitoring  procedures. 
Section  42.15  advises  in  a  general 
manner  that  the  Department  will 
monitor  compliance  with  these 
regulations.  Detailed  HUD  monitoring 
procedures  are  set  forth  in  HUD 
Handbook  1373.1.  Field  Procedures  for 
Monitoring  Relocation  and  Real 
Property  Acquisition  Activities,  dated 
November  1975. 

Section  42.15(b)  describes  the 
Department's  present  policy  that  a  State 
agency  must  promptly  issue  payment,  as 
specified  by  HUD,  whenever  HUD 
determines  that  the  State  agency  has 
failed  to  issue  the  full  amount  of  a 
payment  required  by  these  regulations. 

Section  42.15(c)  (proposed  as 
§  42.15(b))  describes  the  basic  choice  of 
methods  for  remedying  those  situations 
in  which  a  person  moves  to  substandard 
housing  and  HUD  determines  that  the 
person  would  not  be  occupying 
substandard  housing  if  the  State  agency 
bad  properly  provided  the  housing 
raferrals,  services,  and  payments 
required  under  the  regulations  in  this 
part.  ' 

In  requiring  corrective  actions,  the 
Department  seeks  solutions  appropriate 
to  the  circumstances  of  the  case, 
including  the  nature  of  the  violation  and 
the  needs  of  the  displaced  person.  The 
Department  would  like  to  point  out  that 
this  rule  does  not  preclude  a  State 
a;>ency  from  using  its  code  enforcement 
(lowers  or  other  programs  to  ensure  that 
the  landlord  of  a  dwelling  provides  at 
his  own  expense  the  repairs  or 
rehabilitation  necessary  to  bring  a 
replacement  dwelling  into  compliance 
with  these  rules. 

It  should  also  be  noted  that  the 
procedures  and  manner  of  sanctions  to 
be  applied  after  a  HUD  determination  of 
noncompliance  are  governed  by  the 
applicable  program  regulations  and  are 
therefore  not  specified  in  the  regulations 
in  this  part. 

Manner  of  Notices 

In  response  to  one  suggestion,  §  42.19 
has  been  revised  to  require  that  each 
notice  shall  be  written  in  plain 
understandable  language.  Recipients 
who  are  unable  to  read  and  understand 
the  notice  must  be  provided  with 
appropriate  translation  and  counseling, 
^ch  notice  shall  indicate  the  name  and 
telephone  number  of  a  person  who  may 


be  contacted  for  answers  to  questions  or 
other  needed  help. 

Waiver  of  Regulations 

In  response  to  one  comment,  the 
Department  has  clarified  §  42.21(a)  of 
the  regulations  to  indicate  that  the  one- 
year  purchase  and  occupancy 
requirement  for  a  replacement  housing 
payment  for  a  180-day  homeowner  (see 
S  42.401(a)(2))  cannot  be  waived.  That 
rule  is  required  by  law.  A  State  agency 
may,  however,  waive,  on  a  case-by-case 
basis,  the  one-year  purchase  and 
occupancy  requirement  that  must  be  met 
by  a  displaced  person  who  applies  for  a 
replacement  housing  pa3nnent  for  rental 
or  downpayment  assistance  (see 
8  42.451(c)). 

Owner-Occupant  Waivers  of  Relocation 
Assistance 

In  response  to  one  comment,  the 
Department  would  like  to  point  out  that 
the  relocation  assistance  requirements 
of  these  regiilations  apply  to  the 
displacement  of  an  owner-occupant  who 
volimtarily  sells  real  property  to  a  State 
agency.  The  voluntary  nahire  of  a  sale 
does  not  exempt  it  from  relocation 
requirements  in  this  Part.  However,  a 
fully  informed  owner-occupant  who 
sells  property  to  a  State  agency  may 
waive  his  ri^t  to  relocation  assistance. 
Section  42.23(c)  describes  the 
Department’s  procediire  governing  such 
waivers. 

Briefly,  under  that  policy  a  State 
agency  may  acquire  property  without 
providing  relocation  assistance  to  the 
owner-occupant  if  the  owner  voluntarily 
waives  his  right  to  such  assistance  after 
being  fully  informed  that  he  cannot  be 
required  to  sell  his  property  without 
being  offered  such  relocation  assistance. 
The  owner  must  sign  a  written  waiver  in 
a  format  prescribed  by  HUD.  Prior  HUD 
Area  Offlce  approval  of  the  State 
agency’s  voluntary  acquisition  program 
is  required. 

Ability-to-pay  Criteria 

Several  commenters  suggested  that 
the  Department  eliminate  a  provision 
proposed  at  8  42.45(f)(1)  of  the 
regulations  published  for  comment 
under  which  the  cost  for  a  "comparable 
replacement  dwelling”  could  exceed  25% 
of  a  person’s  gross  income,  if  monthly 
housing  costs  generally  paid  by  persons 
in  the  locality  exceeds  that  figure.  Prior 
to  publication  for  conunent,  the 
provision  had  been  contained  in 
paragraph  2-9  of  HUD  Handbook  1371.1 
REV. 

The  Department  agrees  with  this 
suggestion  and  has  deleted  the  provision 
from  the  final  regulations.  The 


Department  believes  the  resulting  rule 
will  be  fair  and  equitable  to  displaced 
persons  and  will  be  easier  to  enforce.  It 
should  be  noted  that,  while  the  25% 
standard  governs  the  State  agency’s 
obligations  in  making  referrals  to 
comparable  replacement  dwellings,  it 
does  not  prevent  a  person  from 
voluntarily  electing  to  rent  or  purchase  a 
replacement  dwelling  that  exceeds  his 
ability-to-pay  and  obtaining  the 
appropriate  replacement  housing 
payment. 

Replacement  Dwellings  for 
Handicapped 

The  provision  at  8  42.47(a)(5) 
governing  minimum  criteria  for 
replacement  dwellir,g8  for  the 
handicapped  has  been  modified  to  set 
forth  a  general  performance  standard. 

To  the  extent  that  criteria  prescribed  by 
the  American  National  Standards 
Institute,  Inc.,  in  publication  ANSI 
A117.1-19ei  (R 1971),  are  pertinent,  the 
performance  standa^  will  be 
considered  met  if  it  meets  those  criteria. 
The  purpose  of  the  change  is  to  ensure 
needed  flexibility  to  meet  special 
situations  and  to  prevent  the  denial  of  a 
replacement  housing  payment  to  a 
handicapped  person  who  voluntarily 
moves  to  a  replacement  dwelling  that  is 
satisfactory  to  him  and  which  meets 
reasonable  pertinent  standards  for  the 
handicapped. 

Prevention  of  Lead-based  Paint 
Poisoning  in  Replacement  Dwellings 

A  number  of  conunenters  objected  to 
the  proposal  at  8  42.47(a)(4)  to  require 
all  replacement  dwellings  to  meet  HUD 
requirements  for  the  prevention  of  lead- 
based  paint  poisoning  (24  CFR  Part  35). 
Several  persons  stated  that  it  was 
difficult  to  determine  whether  a 
dwelling  met  these  requirements.  The 
Department  recognizes  the  difficulties  in 
determining  the  level  of  lead-based 
paint  in  housing.  However,  many  HUD 
programs  have  similar  requirements 
which  are  already  being  met  by  program 
participants.  Therefore,  the  Department 
believes  that  needed  inspections  are 
feasible. 

One  commenter  expressed  the  thought 
that  the  rule  should  not  apply  to 
replacement  dwellings  not  permanently 
occupied  by  children.  ’The  Department 
notes,  however,  that  children  may  visit 
the  occupants  of  such  dwellings. 

Others  indicated  that  the  rule  could 
result  in  the  denial  of  replacement 
housing  payments  and  thereby  result  in 
hardships  to  persons  it  is  intended  to 
help.  The  Department  is  very  much 
concerned  about  the  possibility  that  the 
rule  might  be  used  to  deny  a 
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replacement  housing  payment  to  a 
displaced  person.  In  an  effort  to  prevent 
or  minimize  such  cases,  the  Department 
has  included  in  the  final  regulations  a 
requirement  that  the  State  agency  must 
notify  the  HUD  Area  Office  before 
denying  a  replacement  housing  payment 
to  a  person  as  a  result  of  the  lead-based 
paint  poisoning  prevention  requirement 
at  §  42.47(a)(4).  The  notification  shall 
indicate  the  State  agency’s  efforts  to 
obtain  compliance  with  the  rule. 

Acceptability  of  Section  8  Housing 
Quality  Standards 

Several  persons  suggested  that  some 
dwellings  certified  as  meeting  the 
Section  8  housing  quality  standards  at 
24  CFR  882.109  would  not  necessarily 
meet  the  decent,  safe  and  sanitary 
standards  at  §  42.47  of  these  regulations, 
which,  among  other  things,  require 
compliance  with  local  housing  codes. 

For  this  reason,  they  objected  to  the 
provision  at  §  42.47(b)  under  which  a 
replacement  dwelling  that  is  assisted 
under  the  Section  8 — existing  housing — 
program  and  found  to  meet  the 
standards  at  §  882.109,  is  considered  to 
be  a  decent,  safe  and  sanitary  dwelling 
under  the  relocation  regulations  in  Part 
42. 

The  Department  believes  that  , 
replacement  dwellings  in  compliance 
with  the  Section  8  housing  quality 
standards  at  §  882.109  are  decent,  safe 
and  sanitary.  Equally  important,  the  rule 
will  facilitate  the  use  of  Section  8 
housing  as  a  relocation  resource.  The 
Section  8  program  generally  provides 
longer  term  benefits  for  low  and 
moderate  income  persons  than  are 
offered  under  the  Uniform  Act 
regulations. 

It  should  be  especially  noted  that 
unless  the  proposed  rule  is  adopted,  a 
displaced  person  who  moves  into  a  unit 
assisted  under  the  Section  8  existing 
housing  program  could  be  denied  a 
supplementary  Uniform  Act  rental 
assistance  payment.  The  rule  also 
eliminates  the  need  for  duplicate 
inspections. 

For  these  reasons,  the  Department  has 
adopted  the  rule  as  published  for 
comment. 

Temporary  Move  to  Permit  Code 
Enforcement 

The  rule  at  §  42.49(d)(7)  provides  that 
a  person  required  to  move  for  a  period 
up  to  five  days  in  order  to  permit 
fumigation  or  other  code  enforcement 
work  is  not  a  displaced  person.  One 
person  suggested  that  the  5-day  period 
be  extended  to  30  days.  The  Department 
believes  that  a  30-day  period  would 
impose  too  great  a  hardship  on  the 


occupants.  Therefore,  the  suggestion 
was  not  adopted. 

Monthly  Housing  Cost 

Section  42.67  provides  that  all 
reasonable  utility  charges  be  Included 
when  estimating  monthly  housing  cost. 
One  commenter  suggested  that 
insurance  costs  be  added.  The 
Department  considered  but  did  not 
adopt  this  suggestion. 

One  commenter  suggested  that  $  42.67 
be  revised  to  eliminate  the  State 
agency's  discretion  to  base  estimated 
utility  costs  for  the  acquired  dwelling  on 
a  period  other  than  the  12-month  period 
immediately  preceding  acquisition.  The 
Department  has  rejected  this  suggestion 
as  impractical  to  apply  to  those 
situations  in  which  the  actual  utility 
costs  for  the  12-month  period  were 
uncommonly  low  or  hi^. 

Section  42.67  has  been  reworded  to 
improve  clarity  and  the  policy  published 
for  comment  at  §  42.67(b)(1)  has  been 
moved  to  §  42.453(b)(1). 

Utility  Charges 

In  order  to  insure  uniform 
interpretation  of  references  to  “utility 
charges,"  a  new  §  42.91  has  been  added 
to  define  this  term. 

Appraisal  of  Property  to  be  Donated 

A  State  agency  may  acquire  real 
property  by  donation  without  actually  ' 
offering  just  compensation  to  the  owner 
if  the  procedure  at  §  42.23(b)  is  followed. 
(The  procedure  was  published  for 
comment  at  $  42.125  of  the  proposed 
regulations.)  Under  that  procedure,  the 
State  agency  must  appraise  the 
property,  determine  just  compensation, 
and  inform  the  owner  of  that  amount 
before  it  can  accept  the  donation. 

One  commenter  objected  to  the 
requirement  that  a  State  agency  must 
always  obtain  the  prior  appraisal  of 
property  that  the  owner  may  be  willing 
to  donate  for  street-widening 
improvements  that  benefit  his  property. 
However,  the  Department  has 
determined  that  the  appraisal 
requirement  and  notification  of  just 
compensation  are  required  by  law. 
Therefore,  the  suggestion  could  not  be 
adopted. 

EstablisUng  fust  Compensation 

In  response  to  one  suggestion, 

§  42.103(b)  has  been  clarified  to  indicate 
that  a  minimum  of  one  appraisal  is 
required  for  real  property  to  be 
acquired. 

Additional  language  has  been  added 
to  §  42.107(b)  (Appraisal  standards)  to 
explain  Departmental  policy  that  factors 
relating  to  race,  color,  religion,  sex,  or 


national  origin,  or  to  racial,  religious  and 
ethnic  identification  of  neighborhoods 
are  not  relevant  to  the  estimation  of 
value  and  shall  not  be  considered  in 
connection  with  appraisals  of 
residential  real  property. 

In  response  to  another  suggestion,  the 
Department  wishes  to  note  that  the 
procedures  of  S  42.111  do  not  specify  the 
type  of  certification  or  other  document 
to  be  used  in  establishing  just 
compensation.  The  State  agency  may 
establish  its  own  controls  over  this 
procedure.  However,  the  amount 
established  as  just  compensation  must 
not  be  less  than  the  appraised  fair 
market  value  of  the  property  as  set  forth 
in  paragraph  (a)(1)  or  (a)(2)  of  S  42.111, 
and  the  files  must  contain  a  copy  of  the 
document  used  to  establish  just 
compensation  (see  §  42.125(e)). 

Eligibility  for  Relocation  Assistance 
Based  on  Person’s  Occupancy  on  Date 
of  Initiation  of  Negotiations 

A  number  of  persons  objected  to  the 
Department’s  proposal  to  defer 
eligibility  for  relocation  assistance  until 
the  acquisition  of  the  real  property.  The 
commenters  preferred  an  earlier  date. 
Under  most  HUD-assisted  programs,  the 
present  rules  grant  basic  eligibility  to 
persons  occupying  the  property  on  the 
date  of  a  notice  of  intent  to  acquire  or 
the  date  of  the  initiation  of  negotiations 
(initial  written  offer  to  acquire). 

In  response  to  these  suggestions,  the 
Department  has  revised  the  final  rule  to 
provide  that  a  person  to  be  displaced 
will  be  given  a  notice  of  displacement, 
effective  on  the  date  of  the  initiation  of 
negotiations  to  acquire  the  property  for 
the  project,  unless  a  different  date  is 
specified  in  applicable  program 
regulations.  Ilie  notice  of  displacement 
(described  at  §  42.205)  triggers  basic 
eligibility  for  relocation  assistance. 

To  simplify  the  relocation  process 
under  the  turnkey  low-income  public 
housing  program,  the  Department  has 
determined  that  the  “initiation  of 
negotiations”  under  that  program  should 
be  the  date  of  HUD  execution  of  the 
annual  contributions  contract,  or  the 
date  of  tentative  site  approval,  if  that  is 
later  (see  S  42.65(b)).  Iliat  eligibility 
date  is  generally  similar  to  the  date  that 
presently  triggers  basic  eligibility  under 
the  turnkey  program. 

The  Department  encourages  State 
agencies  to  issue  a  preliminary 
relocation  notice  (see  S  42.203). 
However,  in  those  situations  where  the 
final  rule  provides  for  issuance  of  a 
,  notice  of  displacement  (or  notice  of  right 
to  continue  in  occupancy)  within  thirty 
(30)  days  after  the  initiation  of 
negotiations,  the  revised  preliminary 
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relocation  notice  will  not  be  mandatory.  there  is  no  intent  to  displace  the  tenants,  move.  The  Department  is  ware  of  the 

(Some  HUD  programs  continue  to  The  potenUal  cost  of  such  a  policy,  hardship  that  can  be  caused  by  a 

mandate  a  preliminary  relocation  notice  however,  would  sharply  curtail  needed  temporary  relocation.  However, 

to  inform  a  person  of  his  potential  ri^ts  rehabilitation  and  certain  other  elimination  of  this  {novisicm  would 

to  assistance,  because  the  date  of  actual  government  actions  designed  to  help  seriously  curtail  the  rehabiUtatkia  of 

eligibility  for  assistance  must  be  tenants.  The  second  ahemative  is  to  many  tenant-occupied  properties.  In 

deferred  to  into  account  those  provide  no  protections  at  all  to  the  view  of  the  need  for  such  rehabilitation, 

situations  in  which  no  project  funding  is  tenants.  The  Department  has  considered  the  Department  has  determined  to  retain 

ultimately  approved.)  and  rejected  both  alternatives.  the  temporary  relocation  provision.  It 

In  order  to  be  subject  to  the  2.  Several  commenters  expressed  a  should  be  noted  that  the  regulations  at 

regulations  in  this  part,  acquisitions  and  fear  that  the  notice  of  right  to  continue  S  42.207(a)(3)  require  the  State  agency  to 

displacements  must  take  place  after  the  in  occupancy  would  be  issued  to  some  pay  all  moving  expenses  associated 

HUD-assisted  undertaking  is  officially  residential  tenants  whom  the  State  with  the  temporary  relocation  and  any 

recognized  as  a  project  The  pertinent  agency  actually  planned  to  displace  at  increase  in  the  tenant’s  montMy  housing 

dates  at  which  HUD  recognizes  an  •  tiie  end  of  the  4-year  guaranteed  cost  during  the  temporary  period, 

undertaking  as  a  project  are  described  occupancy  period.  In  response  to  these  6.  One  commenter  suggested  that  each 
in  S  42.79.  Because  this  information  has  .  comments,  a  provision  has  been  added  tenant  be  given  the  right  of  first  refusal 

been  included  in  §  42.79,  similar  at  S  42.207(c)  Aat  would  preclude  a  to  return  to  Ae  specific  dwelling  unit 

provisions  describing  applicability  of  State  agency  from  meeting  its  Aat  he  occupied  prior  to  rehabilitation. 

Ae  rules,  which  were  published  for  obligations  under  Aese  regulations  by  This  suggestion  was  carefully 

comment  at  §  42.101(b).  {  42.203,  and  offering  a  "right  to  continue  m  considered.  However,  Ae  Department 

S  42.205,  have  been  deleted  from  Ae  occupancy"  of  a  dwelling  to  be  did  not  adopt  Ae  suggestion  because  it 

final  rules  and  subsequent  provisions  demolished  for  Ae  project  or  to  be  believes  Aat  Ae  proposed  provision 

have  been  relettered  or  renumbered.  altered  for  Ae  project  m  such  a  manner  under  which  Ae  tenant  may  return  to  a 

,  ,  .  ,  as  to  prevent  the  person  from  continuing  comparable  replacement  dwelling  in  the 

^bce  of  Right  To  Contmue  m  occupancy  after  the  4-year  period  same  building  or  a  nearby  building  on 

Occupancy  expires.  Ae  real  property  is  fair  to  Ae  tenant, 

1.  Several  commenters  expressed  Ae  3.  A  number  of  commenters  expressed  while  at  Ae  same  time  facilitating  the 

Aought  Aat  Ae  tenant  shotdd  have  Ae  support  for  Ae  proposed  right  to  efficient  rehabilitation  of  a  project, 

option  to  receive  relocation  assistance  continue  m  occupancy  concept.  One  7.  One  commenter  suggested  Aat  at 

as  an  alternative  to  continuing  A  commenter  reconunended  Aat  it  be  Ae  end  of  Ae  4-year  period,  lower 

occupancy  under  Ae  provisions  of  expanded  to  cover  busmess  tenants.  income  persons  who  are  imable  to 

§  42.207.  AnoAer  Aought  Aat  a  tenant  However,  smce  relocation  payments  for  afford  a  comparable  replacement 

should  be  permitted  to  appeal  imder  nonresidential  tenants  are  related  only  dwelling  should  be  considered  Asplaced 

Subpart  J  Ae  decision  of  the  State  to  moving  expenses  (a  business,  persons  and  given  relocation  assistance 

agency  as  to  wheAer  it  issues  a  notice  nonprofit  organization,  or  farm  is  not  under  Ae  relations  in  Ais  part, 

of  right  to  continue  m  occupancy  or  a  eligible  for  a  payment  for  Ae  cost  of  The  Department  encourages  State 

notice  of  Asplacement.  renting  or  pui^asmg  a  replacement  agencies  to  use  all  available  programs, 

The  objective  of  Ae  right  to  contmue  facility).  Ae  Department  believes  Aat  such  as  Section  8  housing  assistance  or 

in  occupancy  provision  is  to  provide  a  Ae  "right  to  continue  m  occupancy"  other  public  housing  programs,  to 

reasonable  imiform  procedure  for  procedure  would  not  be  approriate  for  provide  Ae  longer  term  assistance 

protecting  residential  tenants  ( Ae  situations  m  which  a  property  occupied  needed  by  some  low  and  moderate 

procedure  does  not  apply  to  owner-  by  a  nonresidential  tenant  is  acquired  mcome  persons.  However,  Ae 

occupants)  who  occupy  a  property  to  be  and/or  rehabUitated  wiAout  Ae  intent  Department  does  not  believe  Aat  Ae 

acquired  and/or  rehabilitated  for  a  to  Asplace  Ae  tenant.  In  Ae  absence  of  suggested  long  term  guarantee  should  be 

HUD-assisted  project,  when  Aere  is  no  detailed  rules  to  address  Aose  included  as  a  rule  under  Ae  regulations 

intent  or  necessity  for  Ae  tenants  to  situations  m  which  Aere  is  no  intent  or  in  Ais  part. 

move.  It  provides  4-year  protection  necessity  to  Asplace  a  nonresidential  The  Uniform  Act  does  not  provide 

against  paying  an  excessive  rent.  tenant  as  a  residt  of  Ae  project,  it  is  long  term  protection  against  excessive 

The  procedure  is  especially  suitable  expected  Aat  Ae  State  agency  and  Ae  rents.  The  4-year  rent  protection  under 

for  rehabilitation  projects.  Similar  niles  nonresidential  tenant  will  togeAer  work  Ae  "right  to  continue  m  occupancy” 

were  applied  to  structures  selected  for  out  mutually  satisfactory  arrangements  procedure  is  comparable  to  Aat 

substantial  rehabAtation  wiA  Section  8  for  continued  occupancy.  provided  to  Asplaced  persons  who 

housing  assistance  under  Ae  4.  Two  commenters  suggested  Aat  no  receive  Uniform  Act  rental  assistance 

Neighborhood  Strategy  Areas  Program  increase  in  rent  be  charged  to  a  person  payments  based  on  4-year  needs. 

(see  24  C3T1 881.309(d);  43  FR  4243,  paying  less  Aan  25  percent  of  his  The  Department  also  believes  that 

effective  January  31, 1978)  and  certam  income  for  housing  costs  at  Ae  time  of  adoption  of  Ae  suggestion  would 

situations  m  which  a  HUD-owned  acquisition.  The  Department  believes  increase  the  funding  liability  of  project 

property  or  property  on  which  Ae  Aat  Ae  proposed  25  percent  ceiling  on  sponsors  to  Ae  pomt  where  needed 

mortgage  is  insured  or  held  by  HUD  is  rent  is  reasonable  and  Aat  a  lower  rehabilitation  of  many  tenant-occupied 

purchased  for  a  public  housing  program  ceiling  could  jeopardize  Ae  financing  for  buildings  would  be  rendered  infeasible, 

(see  24  CFR  841.406;  42  FR  5886,  many  rehabilitation  projects.  Therefore,  8.  In  response  to  anoAer  comment,  a 

effective  February  7, 1977).  Ais  suggestion  was  not  adopted.  provision  has  been  added  at 

There  are  two  alternatives  to  adopting  5.  Several  commenters  objected  to  Ae  §  42.207(b)(2)  to  require  Aat,  when 
some  meAod  Aat  provides  a  "right  to  provision  under  which  a  person  could  be  determining  wheAer  or  not  a  temporary 

continue  in  occupancy"  procedure.  One  relocated  for  a  temporary  period  up  to  move  is  necessary  to  permit 

is  to  require  State  agencies  to  offer  12  months  wiAout  Ae  option  to  obtain  rehabilitation.  Ae  State  agency  must 

relocation  assistance  m  situations  when  relocation  assistance  for  a  permanent  take  into  account  any  hardship  that  is 
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likely  to  result  from  the  actual 
rehabilitation  of  the  property. 

Affirmative  Action  for  Low-Income  and 
Minority  Persons 

Section  42.213(a)  of  the  proposed 
regulations  indicated  that  no  minority  or 
low-income  person  shall  be  required  to 
move  unless  he  has  been  given 
reasonable  opportunities  to  relocate  to  a 
comparable  replacement  dwelling  that  is 
not  located  in  a  area  of  low-income 
and/or  minority  concentration. 

A  number  of  commenters  expressed 
the  thought  that  this  provision  could  not 
be  met  under  the  me^od  of  computing  a 
replacement  housing  payment  as 
described  in  $  42.457(a).  Others 
suggested  that  the  rule  would  result  in 
significantly  greater  payments  and 
opportunities  for  minority  and  low- 
income  persons  than  for  non-minority 
middle  income  persons. 

One  person  suggested  that  in  his 
community,  the  rule,  if  adopted,  could 
bring  several  programs  to  a  standstill. 
Another  person  indicated  that  his  entire 
community  would  be  considered 
impacted  and  asked  if  the  community 
was  to  offer  comparable  replacement 
dwellings  in  another  community  in  order 
to  meet  the  requirement. 

It  is  not  the  intent  of  the  Department 
to  establish  procedures  that  result  in 
different  replacement  housing  payments 
on  the  basis  of  race  or  which  are 
impractical  to  apply.  The  Department 
desires,  however,  that  State  agencies 
take  reasonable  steps  to  assure  that  full 
choice  and  real  opportunities  exist  for 
low-income  and  minority  families  and 
individuals  to  select  replacement 
dwellings  from  the  total  housing  market. 
To  clarify  this  requirement,  the 
Department  has  revised  the  final 
affirmative  action  rules  to  indicate  that 
a  low-income  or  minority  person  shall 
not  be  required  to  move  unless  he  has 
been  given  a  reasonable  choice  of 
opportimities  to  move  to  a  comparable 
replacement  dwelling  in  a  non-impacted 
area  if  such  opportunities  are  available. 
The  affirmative  action  rules  published 
for  comment  at  §  42.213(a)  and 
§  42.21S(c)  have  been  consolidated  in  a 
new  §  42.213  (Affirmative  action  for 
low-income  and  minority  persons). 

Rental  Charges  on  Acquired  Dwelling 

In  accordance  with  one  suggestion. 

§  42.215  (published  for  comment  at 
§  42.217)  has  been  clarified  to  indicate 
that  the  25  percent  ceiling  on  rent 
charges  for  a  dwelling  which  has  been 
temporarily  leased  by  the  State  agency 
to  a  former  owner  or  tenant  covers  both 
contract  rent  and  estimated  reasonable 
utility  charges. 


Ninety-Day  Notice 

1.  One  commenter  suggested  that  the 
ninety-day  notice  (see  §  42.217)  should 
not  be  issued  to  a  person  unless  he  has 
been  offered  replacement  housing.  The 
Department  agrees  with  this  suggestion 
and  has  modified  §  42.217(b)  to  prohibit 
issuance  of  the  notice  before  the  person 
has  been  offered  a  reasonable  choice  of 
opportunities  to  relocate  to  a 
comparable  replacement  dwelling. 

2.  Another  person  suggested  that  the 
ninety-day  notice  include  information 
about  eviction  policies  and  housing 
referral  requirements.  The  housing 
referral  requirements  are  addressed  in 
both  the  Notice  of  Displacement  and 
through  the  advisory  assistance 
requirements  in  §  42.211.  The 
Department  believes  that  a  discussion  of 
eviction  requirements  in  the  ninety-day 
notice  may  encourage  recipients  to 
refuse  to  comply  with  a  proper  ninety- 
day  notice.  Therefore,  the  Department 
has  not  accepted  this  suggestion. 

Eviction  Policy 

Several  commenters  suggested  that 
the  regulations  should  set  forth  an 
eviction  policy,  such  as  that  presently 
contained  in  paragraph  2-29  of  HUD 
Handbook  1371.1  REV.  The  Department 
agrees  that  a  statement  of  such  policy 
would  be  helpful  in  defining  the  rights  of 
both  displaced  persons  and  State 
agencies.  Therefore,  the  Department's 
basic  policies  governing  eviction  for 
cause  have  been  included  in  the 
regulations  in  a  new  §  42.219.  Under 
these  policies,  eviction  for  cause  must 
be  carried  out  in  accordance  with 
applicable  State  and  local  law.  If  a 
person  is  evicted  for  cause  on  or  after 
the  effective  date  of  a  notice  of 
displacement  granting  him  basic 
eligibility  for  relocation  assistance,  he 
retains  that  basic  eligibility  after  the 
eviction. 

Justification  for  Moving  Expenses  in 
Excess  of  $1,500 

At  §  42.315  of  the  rules  published  for 
public  comment,  the  Department 
proposed  some  changes  in  its  rules 
governing  the  documentation  of  claims 
for  moving  expenses  that  exceed  $1,500. 
The  rules  required  the  displaced  person 
to  obtain  three  bids. 

One  commenter  suggested  that  two 
rather  than  three  bids  should  be 
sufficient  to  establish  the  validity  of  a 
displaced  person’s  claim  for  payment  of 
moving  expenses  that  exceed  $1,500. 

The  commenter  also  cited  the  difficulty 
encountered  in  obtaining  three  bids  in 
some  cases. 


In  response  to  this  suggestion,  the 
Department  reexamined  the  need  for 
prescribing  a  mandatory  three-bid 
requirement.  Based  on  this  review,  the 
Department  has  concluded  that  both  the 
present  and  proposed  three-bid  rules  are 
unnecessarily  restrictive.  Moreover,  the 
present  exceptions  under  which  the 
three-bid  requirement  either  does  not 
apply  (e.g.,  self-move)  or  can  be  waived 
by  the  State  agency,  l^rther  reduce  the 
justification  for  retaining  a  mandatory 
three-bid  rule. 

Accordingly,  the  Department  has 
deleted  the  provision  published  for 
comment  at  §  42.315  (Additional 
documentation  for  claims  over  $1,500). 
The  documentation  of  such  claims  will 
remain  governed  by  the  more  general 
documentation  requirements  of 
§  42.221(a)  and  applicable  State  law. 
Under  these  general  requirements,  the 
State  agency  may  reasonably  establish 
a  three-bid  requirement  for  large  moving 
expense  claims,  but  would  not  be 
precluded  from  approving  a  claim  on  the 
basis  of  different  documentation. 

Hxed  Payment  for  Nonresidential 
Moves 

In  response  to  one  suggestion,  the 
Department  has  included  a  new 
provision  at  §  42.355(f),  explaining  the 
Department’s  policy  that  a  fixed 
payment  for  a  nonresidential  move  does 
not  cover  "loss  of  good  will.’’  Therefore, 
compensation  to  a  person  for  “loss  of 
good  will’’  under  State  or  local  law  or 
policy  shall  not  be  used  as  a  reason  for 
denying  him  a  fixed  payment  under 
S  42.355  of  these  regulations. 

Replacement  Housing  Payment  for 
Homeowners 

1.  Two  commenters  suggested  that  the 
$15,000  limit  for  a  replacement  housing 
payment  for  homeowners  under  Subpart 
F  is  too  low.  However,  that  limit  is 
established  by  law  and  cannot  be 
increased  by  the  Department. 

2.  In  the  rules  published  for  public 
comment,  the  Department  proposed 
eliminating  a  special  procedure  that 
applies  to  the  computation  of  a 
replacement  housing  payment  when  the 
acquired  dwelling  is  appraised  on  the 
basis  that  its  value  for  its  highest  and 
best  use  (e.g.,  a  commercial  use)  is 
higher  than  its  value  for  residential  use. 
Under  that  special  procedure,  the 
amount  that  would  have  been  paid,  if 
the  property  had  been  valued  at  its 
lower  residential  use  value,  is  deemed 
to  be  its  "acquisition  cost.” 

One  commenter  objected  to  the 
Department’s  proposal  to  use  the  actual 
acquisition  cost  because  it  would  reduce 
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the  amount  of  a  replacement  housing 
payment  to  some  homeowners. 

The  Department  believes  that  a 
person's  ability  to  pay  for  replacement 
housing  is  related  to  the  payment  he 
actually  receives  for  the  acquired 
dwelling,  not  a  hypothetical  lower 
amount  Therefore,  the  Department  has 
not  adopted  the  suggestion. 

Under  the  Hnal  rule,  the  replacement 
housing  payment  shall  reflect  the  actual 
purchase  price  of  the  property  rather 
than  a  lower  hypothetical  amount  (The 
elimination  of  the  special  procedure 
does  not  affect  the  rule  at  S  42.405(b) 
which  applies  when  the  acquired 
dwelling  is  part  of  a  mixed-use 
property.) 

Eligibility  of  Tenant  for  Replacement 
Housing  Payment 

One  commenter  indicated  that  xmder 
certain  circumstances  a  tenant  in 
occupany  less  than  90  days  prior  to  the 
beginning  of  negotiations  to  acquire  the 
property  should  be  eligible  for  a 
replacement  housing  payment.  However, 
the  90-day  occupancy  requirement  is 
statutory  and  cannot  be  changed  by  the 
Department  by  regulation. 

Downpayment  Assistance 

One  commenter  suggested  that 
§  42.455(b)  be  revised  to  limit  the 
payment  for  downpayment  assistance  to 
the  amount  necessary  for  a 
downpayment  on  a  comparable 
replacement  dwelling,  llie  Department 
believes  that  the  $4,000  ceiling  on  the 
downpayment  assistance  payment 
assures  that  no  person  will  recxive  an 
excessive  payment  for  downpayment 
assistance,  llierefore,  the  suggestion 
was  not  adopted. 

Two  other  persons  favored 
elimination  of  the  requirement  that  a 
person  must  match  dollar  for  dollar  any 
downpayment  assistance  payment  over 
$2,000.  However,  this  requirement  is 
specified  in  the  Uniform  Act  and  cannot 
be  changed  without  a  change  in  that 
law. 

Determining  Reasonable  Cost  of 
Comparable  Replacement  Dwelling 

1.  A  number  of  commenters  objected 
to  the  proposal  at  §  42.457(a)  which 
required  a  case-by-case  comparison  to 
determine  the  cost  of  a  comparable 
replacement  dwelling.  It  was  suggested 
that  the  determination  of  replacement 
housing  payments  on  the  basis  of 
schedules  of  typical  sales  and  rental 
prices  results  in  equitable  and  timely 
determinations  and  increased  referrals. 
Two  others  indicated  that  schedules  are 
more  helpful  in  establishing  payments 
that  promote  integration. 


Two  persons  indicated  that  schedules 
improve  uniformity  of  payments.  One 
suggested  that  the  displaced  person  be 
given  the  right  to  choose  whether  his 
payment  shall  be  based  on  a  schedule  or 
a  comparison  with  the  actual  cost  of 
comparable  replacement  dwellings. 

Many  of  the  comments  appeared  to 
reflect  a  concern  that  the  proposed 
mandatory  use  of  a  case-by-case 
comparison  to  determine  the  upper  limit 
of  a  replacement  housing  payment  is 
administratively  difficult,  costly,  and 
inefficient 

In  response  to  these  suggestions,  the 
Department  has  modified  S  42.211(b)(2) 
and  §  42.457(a)  to  allow  State  agencies 
to  continue  to  use  schedules  of 
comparable  replacement  dwpIlingR  or 
other  current  information  as  a  basis  for 
determining  the  estimated  upper  limit  of 
cost  when  making  referrals. 

A  case-by-case  comparison  to 
accurately  determine  the  upper  limit  of 
the  cost  of  a  comparable  replacement 
dwelling  must  be  made  in  any  case  in 
which  the  State  agency  does  not  base 
the  replacement  housing  payment  on  the 
cost  of  the  replacement  dwelling 
actually  purchased  or  rented  by  the 
displaced  person.  The  Department 
believes  that  this  policy  is  necessary  to 
assure  that  displaced  persons  do  not 
receive  inadequate  payments  based  on 
hypothetical  dwelling  costs  listed  on 
schedules  which  do  not  accurately 
reflect  the  actual  cost  of  available 
housing. 

However,  when  making  a  referral  to  a 
decent,  safe,  and  sanitary  dwelling 
which  is  not  a  comparable  replacement 
dwelling  or  to  a  comparable 
replacement  dwelling  for  which  the  cost 
may  exceed  that  to  be  used  as  the  upper 
limit  for  establishing  a  replacement 
housing  payment,  the  State  agency  must 
inform  the  person  of  his  right  to  a 
comparable  replacement  dwelling  and 
the  criteria  for  a  comparable 
replacement  dwelling,  and  must  indicate 
the  estimated  purchase  price  or  rental 
cost  to  be  used  as  the  basis  for 
establishing  the  upper  limit  of  the 
replacement  housing  payment  and  the 
basis  of  that  estimate. 

2.  Section  42.457(a)  would  continue 
the  present  policy  under  which  the 
determination  of  comparable 
replacement  dwelling  costs  is  based  on 
the  cost  of  comparable  replacement 
dwellings  in  the  neighborhood  in  which 
the  displacement  took  place,  if  such 
comparables  are  available.  One 
commenter  stated  that  when  the 
displacement  neighborhood  is  a  low- 
income  minority  area,  thi«  procedure 
would  stymie  affirmative  action  and 
prevent  low-income  minority  persons 


from  purchasing  comparable 
replacement  dwellings  outside  low- 
income  minority  areas.  The  Department 
invites  attention  to  the  definition  of 
comparable  replacement  dwelling  at 
§  42.45  and  the  affirmative  action 
requirements  of  {  42.213.  These 
provisions  are  designed  to  maximize 
opportunities  for  low-income  minority 
persons  to  relocate  outside  of  low- 
income  minority  areas. 

Last  Resort  Replacement  Housing 

1.  Several  commenters  objected  to  the 
fact  that  the  regulations  do  not  contain  a 
requirement  that  the  State  agency  must 
ensure  that  a  new  housing  unit  is  added 
to  the  market  to  replace  each  unit 
removed  by  displacement  causing 
activities.  For  a  similar  reason,  one 
person  objected  to  the  provision  at 
S42.45(g)  under  which  a  State  agency 
may  meet  its  obligation  to  a  person 
displaced  from  a  subsidized  dwelling  by 
offering  similarly  subsidized 
replacement  dwellings  and  thereby 
decreasing  the  amount  of  subsidized 
housing  available  to  others. 

The  Department  does  not  have  the 
authority  to  change  the  statutory 
requirement  that  the  implementation  of 
the  last  resort  housing  procedure  is 
based  on  a  determination  that  a  project 
cannot  proceed  to  construction  because 
no  comparable  replacement  dwelling  is 
available  to  a  person  to  be  displaced  by 
the  project  Moreover,  tmder  most 
Departmental  programs,  the  governing 
laws  do  not  mandate  that  the  grant 
recipient  provide  housing  on  a  one-for- 
one  basis  to  replace  housing  demolished 
for  the  project. 

The  Department  does,  however, 
encourage  use  of  the  last  resort  housing 
provisions  to  provide  replacement 
housing  whenever  there  is  a  "reasonable 
likelihood"  that  the  project  will  not  be 
able  to  proceed  to  actual  construction 
because  comparable  replacement 
dwellings  will  not  be  available  on  a 
timely  basis. 

2.  Several  persons  expressed  concern 
that  the  provision  of  housing  under 
Subpart  I  (Last  Resort  Replacement 
Housing)  could,  but  should  not,  be 
permitted  to  result  in  the  displacement 
of  tenants.  One  of  the  commenters 
suggested  that  rehabilitation  under 
Subpart  I  be  limited  to  units  that  were 
vacant  for  at  least  90  days. 

The  Department  invites  attention  to 
the  provisions  of  S  42.605(b)  which 
reaffirm  that  relocation  assistance  must 
be  provided  to  those  displaced  by  last 
resort  housing  activities  that  are  subject 
to  the  Uniform  AcL  To  assure  protection 
for  all  tenants  displaced  by  last  resort 
housing  activities,  paragraph  S  42.605(b) 
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has  been  revised  to  indicate  that  if  last 
resort  housing  is  provided  by  an  activity 
that  is  not  subject  to  the  Uniform  Act 
(e.g.,  rehabilitation  under  the  community 
development  block  grant  program],  the 
State  agency  shall  not  displace  any 
tenant,  unless  the  tenant  is  given  the 
relocation  assistance  to  which  he  would 
be  entitled  if  he  were  a  displaced  person 
as  defined  at  §  42,29  of  these 
regulations. 

The  Department  anticipates  that  State 
agencies  will  generally  avoid  or 
minimize  displacement  when  providing 
last  resort  housing.  However,  some 
displacement  may  be  appropriate:  that 
is,  it  may  result  in  an  improvement  in 
housing  for  all  affected  persons, 
includ^  those  displaced  from  the  last 
resort  housing  site. 

3.  Another  commenter  preferred  that 
no  changes  be  made  to  the  existing  last 
resort  housing  rules  under  which  State 
agencies  were  required  to  meet  certain 
govemmentwide  requirements  set  forth 
at  24  CFR  Part  43,  Subpart  A.  The 
commenter  was  particularly  interested 
in  retaining  the  preliminary  planning 
requirements.  Another  commenter 
suggested  that  the  planning 
requirements  applicable  to  new 
construction  (see  S  42.607]  be  applied  to 
rehabilitation. 

The  Department  wishes  to  encourage 
State  agencies  to  provide  last  resort 
replacement  housing  when  it  appears 
appropriate.  The  relations  in  Subpart  I 
of  the  regulations  in  this  part  will  make 
it  easier  for  State  agencies  to  carry  out 
last  resort  housing  projects  because 
fewer  steps  will  be  required  to  justify 
the  need  for  a  last  resort  project.  State 
agencies  complying  with  the  procedures 
of  Subpart  I  will  not  be  required  to 
consult  the  govemmentwide  regulations 
(24  CFR  Part  43,  Subpart  A]  for 
additional  guidance. 

For  the  reasons  described  above,  the 
suggested  changes  were  not  adopted. 
The  regulations  in  Subpart  I  have  been 
adopted  substantially  as  published  for 
conunent. 

Appeals 

1.  One  commenter  suggested  that 
State  agencies  be  required  to  establish  a 
panel  for  hearing  an  appeal  that  would 
include  an  agency  representative,  an 
individual  firom  the  project  area  and  a 
jointly  selected  third  party.  The  person 
making  the  comment  was  concerned 
about  the  impartiality  of  hearings  under 
the  present  system  under  which  either 
the  head  of  the  State  agency  or  his 
authorized  representative  usually  hears 
the  appeal. 

The  Department  believes  that  the 
present  procedure  has  worked 


satisfactorily.  Moreover,  under  the 
present  system,  a  person  making  an 
appeal  has  the  right  to  appeal  to  HUD  if 
he  is  dissatisfied  with  the  State  agency’s 
determination.  Therefore,  the 
Department  has  not  adopted  the 
suggestion. 

2.  One  person  suggested  diat  when  a 
State  agency  submits  information  to 
HUD  with  respect  to  an  appeal,  it  shall 
submit  copies  of  the  information  to  the 
person  who  filed  the  appeal.  The 
Department  believes  this  could  result  in 
voluminous  and  unnecessary  copying 
requirements  and  has  therefore  not 
adopted  these  suggestions.  It  should  be 
not^  that  the  person  making  an  appeal 
has  access  to  inspect  and  copy  all 
materials  pertinent  to  his  appeal,  except 
those  which  are  confidential.  Also,  the 
Department  has  included  a  statement  at 
§  42.705(c](3]  requiring  the  State  agency 
to  ensure  that  the  person  making  the 
appeal  has  had  reasonable  opportunity 
to  review  any  materials  and  information 
on  which  an  adverse  appeal  ruling  may 
be  based. 

3.  In  response  to  another  suggestion,  a 
statement  has  been  added  at  S  42.703  to 
make  it  clear  that  a  person's  acceptance 
of  a  payment  that  is  less  than  the  full 
amount  that  he  claimed  does  not  limit 
his  right  to  appeal  the  State  agency’s 
determination. 

Miscellaneous  Cfimments 

The  following  miscellaneous 
comments  were  beyond  the  scope  of  the 
Department’s  proposals  and  could  not 
be  adopted.  In  some  cases,  a  suggested 
change  could  not  be  adopted  without  a 
change  in  the  law.  In  other  cases,  the 
suggestion  could  not  be  adopted  without 
prior  publication  for  public  comment. 
These  latter  suggestions  will  be 
considered  in  the  course  of  future 
proposals  for  amendments  to  this  Part 

1.  Require  that,  prior  to  a 
displacement-causing  project,  at  least 
two  public  hearings  must  be  held  to 
provide  relocation  information  to 
residents  and  to  discuss  the  relocation 
plan. 

2.  Establish  rule  that  a  comparable 
replacement  rental  unit  must  be  within 
25%  of  a  person’s  income,  without  taking 
into  account  possible  rental  assistance 
payment  (Presently,  computations  are 
based  on  the  premise  that  the  rental 
assistance  payment  may  reduce  the 
actual  rent  to  the  25%  ceiling.] 

3.  Use  adjusted  income  as  defined  in 
the  low-rent  public  housing  program  to 
compute  a  person’s  ability  to  pay 
housing  costs.  Presently,  gross  income  is 
used. 


4.  Base  ability-to-pay  housing  costs  on 
20  percent  of  income,  rather  than  25 
percent  of  income. 

5.  Eliminate  the  present  requirement 
that  the  cost  of  a  comparable 
replacement  dwelling  must  be  within  a 
person’s  ability-to-pay  (defined  at 

S  42.45(f](l]).  (NOl^  This  requirement 
is  statutory.) 

6.  Eliminate  the  requirement  that  a 
comparable  replacement  dwelling  must 
not  be  subjected  to  unreasonable 
adverse  environmental  conditions  and 
that  it  must  be  in  an  area  not  generally 
less  desirable  than  the  location  of  the 
acquired  dwelling  with  respect  to  public 
utilities  and  public  and  commercial 
facilities. 

7.  Eliminate  the  requirement  that  a 
comparable  replacement  dwelling  must 
be  reasonably  accessible  to  the  place  of 
employment  of  the  displaced  person  (see 
§  42.45(e]]. 

8.  Give  all  citizens  the  right  to  review 
the  State  agency’s  relocation  records. 

9.  Establish  a  rule  that  in  the  case  of 
an  overcrowded  dwelling,  separate 
tenancies  and  sepcu^te  entitlements  to 
relocation  payments  are  deemed  to  exist 
if  the  occupants  of  the  dwelling  relocate 
to  more  than  one  dwelling.  (Presently, 
the  State  agency  makes  a  determination 
as  to  whether  separate  tenancies  exist 
The  determination  is  based  upon 
existing  lease  arrangements.) 

10.  Establish  a  rule  that  all  persons 
who  move  into  a  property  after 
acquisition  for  the  project  shall  be 
entitled  to  relocation  assistance  when 
they  move. 

11.  Require  State  agency  to  make, 
monthly  reports  of  its  relocation 
activities. 

12.  Require  State  agencies  to  make 
two  appraisals  of  all  real  property  to  be 
acquired  for  a  project. 

13.  Require  State  agencies  to  disclose 
real  property  apprisals  to  owners. 

14.  Section  42.103(h]  defines 
"uneconomic  remnant’’  as  “a  parcel  of 
real  property  in  which  the  owner  is  left 
with  an  interest  after  the  partial 
acquisition  of  his  property  and  which 
has  little  or  no  untility  or  value  to  him." 
One  person  suggested  that  the  “utility  or 
value  to  him"  should  be  replaced  with 
"market  value.” 

15.  Delete  provision  (see  S  42.111(c)) 
under  which  increases  in  fair  market 
4ralue  of  property  caused  by  the  project 
are  to  be  disregarded  when  determining 
just  compensation. 

Note. — ^The  present  requirement  which  is 
based  upon  a  statutory  provision  at  Section 
301(3)  of  the  Uniform  Act  applies  to  the 
extent  permitted  by  State  law. 
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16.  Require  State  agencies  to  pay  all 
costs  incurred  to  enable  an  owner  to 
withdraw  a  court  award  from  the  court 
registry. 

Note. — Under  the  present  rule,  when  such 
costs  are  incidental  to  the  acquisition,  the 
State  agency  must  pay  them  (see  9  42,119). 
However,  State  agencies  are  not  presently 
required  to  pay  title  curative  costs. 

17.  Broaden  the  provisions  of  S  42.209 
(Availability  of  comparable  replacement 
dwellings  prior  to  displacement)  to 
cover  businesses. 

18.  Require  State  agencies  to  ofrer 
owner-occupants  the  right  to  remain  in 
the  property  for  a  two-month  period 
after  acquisition  without  payment  of 
rent. 

19.  Require  State  agency  to  establish 
relocation  site  office  in  proximity  to 
project  or  in  area  of  concentrated 
displacement  to  provide  advisory 
services. 

20.  Establish  provisions  governing 
voluntary  temporary  relocations  t:arried 
out  at  the  request  of  the  displaced 
person. 

21.  Require  State  agency  to  reimbiu^e 
displaced  person  for  interest  on  loan  to 
pay  moving  expenses  if  loan  was 
necessary  due  to  demonstrated  inability 
to  pay. 

Note. — An  advance  payment  and/or 
payment  directly  to  moving  contractor  can  be 
arranged  under  present  regulations. 

22.  Require  State  agency  to  reimburse 
any  indigent  displaced  person  for  legal 
or  other  fees  to  prepare  moving  expense 
claim  or  represent  claimant. 

23.  Require  State  agency  to  reimburse 
displaced  person  for  expenses  in 
searching  for  replacement  dwelling  if 
expenses  cause  hardship. 

24.  Require  as  a  condition  of  eligibility 
for  a  fixed  payment  to  a  business  (in  lieu 
of  payment  for  actual  moving  expenses) 
that  the  business  must  have  been  in 
operation  for  a  specified  length  of  time 
prior  to  the  initiation  of  negotiations  or 
notice  of  intent  to  acquire. 

25.  Establish  a  rule  that  State  agency 
acquisition  of  a  rental  income  producing 
property  does  not  qualify  the  owner  for 
a  fixed  payment  for  moving  expenses, 
unless  it  can  be  demonstrated  that  there 
is  po  opportunity  to  reinvest  the 
acquisition  payment. 

26.  For  purposes  of  determining  the 
replacment  housing  payment  for  a 
person  who  owns  only  a  partial  interest 
in  the  acquired  dwelling,  establish  his 
pro  rata  share  of  the  acquisition 
payment  as  the  “acquisition  cost*'  of  the 
dwelling.  This  could  result  in  a  larger 
payment  to  the  person  than  provided 
under  present  policy. 


Note. — Present  requirement  is  based  on 
statute. 

27.  Compute  replacement  housing 
payment  for  180-day  homeowner 
displaced  by  code  enforcement  as 
described  at  §  42.205(b)  on  the  basis  that 
“acquisition  cost"  of  dwelling  is  zero. 
Under  present  rule  the  “acquisition 
cost”  is  fair  market  value  of  property 
because  person  actually  retains 
ownership  of  such  property. 

28.  Require  that  replacement  housing 
rental  assistance  payments  be  made  in 
regular  installments  rather  than  a  lump 
sum. 

29.  Provide  State  agencies  the  option 
to  distribute  rental  assistance  payments 
in  regular  installments  rather  than  a 
lump  sum. 

30.  Provide  annual  increases  in 
relocation  rental  assistance  payments  to 
reflect  inflation. 

31.  Establish  rule  that  a  person  shall 
not  be  denied  a  rental  assistance 
payment  on  the  basis  that  he  moved  to 
housing  that  was  not  decent,  safe,  and 
sanitary. 

Note. — Present  rule  is  based  on  statute. 

32.  Establish  right  of  person  to  appeal 
under  Subpart  J  any  State  agency  failure 
to  comply  with  any  provision  of  $  42.211 
(Relocation  Assistance  Advisory 
Services). 

33.  Establish  right  of  person  to  appeal 
under  Subpart  J  any  failure  of  the  State 
agency  to  comply  with  any  requirement 
of  these  regulations. 

34.  Eliminate  appeal  procedures  under 
Subpart )  in  favor  of  immediate  review 
by  court  of  competent  jurisdiction. 

35.  Require  that  appeal  by  owner 
concerning  litigation  expenses  under 
§  42.123  be  through  judicial  process, 
with  no  recourse  to  procedures  of 
Subpart ),  Appeals. 

36.  Require  that  State  agency  bear 
expenses  of  legal  counsel  or  other 
advisor  for  indigent  person  filing  appeal 
under  Subpart  ]. 

Other  Information 

A  Finding  of  Inapplicability  with 
regard  to  the  Environmental  Impact  of 
these  rules  has  been  prepared  in 
accordance  with  HUD  Handbook  1390.1. 
A  copy  of  the  Finding  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  5218,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410. 

HUD  Handbook  1320.1,  Real  Property 
Acquisition,  and  HUD  Handbook  1371.1 
REV,  Relocation  Policies  and 
Procedures,  are  cancelled,  effective  on 
the  elective  date  of  these  regulations. 


To  provide  additional  assistance  in 
administering  the  policies  in  these 
regulations,  the  Department  intends  to 
issue  supplementary  material  in  the  near 
future. 

For  the  reasons  described  above,  24 
CFR  Part  42  is  revised  to  read  as 
follows: 

PART  42— UNIFORM  RELOCATION 
ASSISTANCE  AND  REAL  PROPERTY 
ACQUISITION 

Subpart  A— General 

General  Policies  and  Instrucdons 

Sec. 

42.1  Purpose. 

42.3  Supersedure  of  regulations. 

42.5  Assurances  with  respect  to  acquisition 
and  displacement. 

42.7  No  duplication  of  payments. 

42.9  Information  at  public  hearings. 

42.11  Expediting  payment  to  owners  and 
displaced  persons. 

42.13  Notice  of  denial  of  claim. 

42.15  HUD  monitoring  and  corrective  action 
by  State  agency. 

42.17  Confidentiality  of  records. 

42.19  Manner  of  notices. 

42.21  Waiver  of  regulations. 

42.23  Waiver  of  rights  by  owner. 

Definitions 

42.40  Applicability  of  definitions. 

42.41  Acquired  dwelling. 

42.43  Business. 

42.45  Comparable  replacement  dwelling. 
42.47  Decent,  safe,  and  sanitary  dwelling. 
42.49  Displaced  person. 

42.51  Dwelling. 

42.53  Fair  market  rent. 

42.55  Fair  market  value 
42.57  Farm  operation. 

42.59  Federal  agency. 

42.61  Federal  financial  assistance. 

42.63  HUD. 

42.65  Initiation  of  negotiations. 

42.67  Monthly  housing  cost 
42.69  Mortgage. 

42.71  Nonprofit  organization. 

42.73  Owner. 

42.75  Person. 

42.77  Personal  property. 

42.79  Project 
42.81  Salvage  value. 

42.83  State. 

42.85  State  agency. 

42.87  Tenant 
42.89  Uniform  Act. 

42.91  Utility  charges. 

Subpart  B— Real  Property  Acquisition 

42.101  Applicability  of  acquisition 
requirements. 

42.103  Basic  acquisition  policies. 

42.105  Preliminary  acquisition  notice. 
42.107  Criteria  for  appraisals. 

42.109  Review  of  appraisals. 

42.111  Establishment  of  just  compensation. 
42.113  Statement  of  the  basis  for  the 
determination  of  just  compensation. 
42.115  Acquisition  of  tenant-owned 
improvements. 
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42.117  Notice  of  determination  not  to 
acquire. 

42.119  Expenses  incidental  to  transfer  of 
title  to  the  State  agency. 

42.121  Statement  of  settlement  cost. 

42.123  Certain  litigation  expenses. 

42.125  Acquisition  recordkeeping.  ' 

42.127  Effect  of  these  regulations  on 
acquisition. 

Subpart  C— General  Relocation 
Requirements 

42.201  Puii>ose  and  applicability. 

42.203  Preliminary  relocation  notice. 

42.205  Notice  of  displacement. 

42.207  Notice  of  right  to  continue  in 
occupancy. 

42.209  Availability  of  comparable 
replacement  dwellings  prior  to 
displacement. 

42.211  Relocation  assistance  advisory 
services. 

42.213  Affirmative  action  for  low-income 
and  minority  persons. 

42.215  Fair  rental  charges. 

42.217  Ninety-day  notice. 

42.219  Eviction  for  cause. 

42.221  General  requirements — claims  for 
relocation  payments. 

42.223  Relocation  payments  not  considered 
as  income. 

42.225  Relocation  recordkeeping. 

Subpart  D— Moving  and  Related 
Expenses— Actual  Costs 

42.301  Eligibility. 

42.303  Actual  reasonable  moving  and 
related  expenses — residential  moves. 
42.305  Actual  reasonable  moving  and 

related  expenses — nonresidential  moves. 
42.307  Payment  for  direct  loss  of  personal 
property — nonresidential  moves. 

42.309  Substitute  personal  property — 
nonresidential  moves. 

42.311  Expenses  in  searching  for 

replacement  location — nonresidential 
moves. 

42.313  Ineligible  moving  and  related 
expenses. 

Subpart  E— Moving  and  Related 
Expeneea — Hxed  Payment 

42.351  Eligibility. 

42.353  Fixed  payment  for  moving 
expenses — residential  moves. 

42.355  Fixed  payment  for  moving 
expenses — nonresidential  moves. 

42457  Average  net  earnings  of  business  or 
farm. 

Subpart  F— Replacement  Housing 
Payments  for  iSO-days  Homeowner- 
Occupants 

42.401  Eligibility. 

42.403  Determination  of  replacement 
housing  payment 
42.405  Differential  amount 
42.407  Increased  interest  costs. 

42.409  Incidental  expenses. 

Subpart  Q — Replacement  Housing 
Payments  for  Tenants  and  Certain  Others 

42.451  Basic  eligibility  requirements. 

42.453  Replacement  housing  payment  for 
rental  assistance. 


42.455  Replacement  housing  payment  for 
downpayment  assistance. 

42.457  Additional  rules  governing 

replacement  housing  payments  imder 
Subparts  F  cmd  G. 

Subpart  H— [Reserved] 

Subpart  I— Laat  Resort  Replacement 
Housing 

42.601  Applicability. 

42.603  Basic  rights  and  rules. 

42.605  Methods  of  providing  replacement 
housing. 

42.607  Construction  of  housing  with  project 
funds. 

42.609  Compliance  with  other  laws  and 
regulations. 

Subpart  J— Appeals 

42.701  Purpose. 

42.703  Basic  rights  and  rules. 

'  42.705  Appeal  to  State  agency. 

42.707  HUb  review  of  appeal. 

42.709  State  agency  dismissal  of  appeal  not 
based  on  merits. 

42.711  Judicial  review. 

Authority. — Sec.  213,  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (42  U.S.C  4601);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)]. 

Subpart  A— General 
General  Policies  and  Instructions 
§42.1  Purpose. 

The  purpose  of  the  regulations  in  this 
part  is  to  implement  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(42  U.S.C.  4601  et.  seq.),  in  accordance 
with  the  following  objectives — 

(a)  To  insure  that  owners  of  real 
property  to  be  acquired  for  HUD- 
assisted  projects  are  treated  fairly  and 
consistently,  to  encourage  and  expedite 
acquisition  by  agreements  with  such 
owners,  to  minimize  litigation  and 
relieve  congestion  in  the  courts,  and  to 
promote  public  confidence  in  Federal 
land  acquisition;  and 

(b)  To  insure  that  persons  displaced 
as  a  result  of  HUD-assisted  projects  are 
treated  fairly,  consistently,  and 
equitably  so  that  such  persons  will  not 
suffer  disproportionate  injuries  as  a 
result  of  projects  designed  for  the 
benefit  of  the  public  as  a  whole. 

§  42.3  Supersedure  of  regulations. 

Except  as  provided  at  §  42.^(d). 
these  regulations  supersede  the 
regulations  formerly  appearing  in  this 
part.  However,  any  acquisition  of 
property  or  displacement  of  a  person 
occuring  prior  to  the  effective  date  of 
these  regulations  shall  continue  to  be 
governed  by  the  regulations  at  24  CFR 
Part  42  in  effect  at  the  time  of  the 
acquisition  or  displacement. 


§  42.5  Aasurancos  with  rsspset  to 
acquisition  and  displacomonL 

HUD  will  not  approve  any  project 
which  may  result  in  the  acquisition  of 
real  property,  or  in  the  displacement  of 
any  person,  imtil  the  State  agency 
submits  satisfactory  written  assurances 
that,  in  accordance  with  the  Uniform 
Act  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d  et  seq.)  and  HUD 
implementing  regulations  at  24  CFR  Part 
1,  Title  VIU  of  the  Civil  Rights  Act  of 
1968  (42  U.S.C.  3601  et  seq.),  and 
Executive  Order  11063,  it  will — 

(a)  Carry  out  the  policies  and 
procedures  of  this  part  in  a  manner  that 
insures  that  the  acquisition  and 
relocation  processes  do  not  result  in 
different  or  separate  treatment  to 
persons  on  account  of  race,  color, 
religion,  sex,  national  origin,  or  source 
of  income: 

(b)  Assure  that  within  a  reasonable 
period  of  time  prior  to  displacement 
comparable  replacement  dwellings 
(defined  at  §  42.45)  will  be  available  to 
all  displaced  families  and  individuals 
and  that  the  range  of  choices  offered  to 
such  persons  will  not  very  on  account  of 
their  race,  color,  religion,  sex,  national 
origin,  or  source  of  income: 

(c)  Carry  out  relocation  services  in  a 
manner  that  will  promote  maximum 
choice  in  housing,  that  will  promote 
lessening  of  racial,  ethnic  and  economic 
concentrations,  and  that  will  facilitate 
desegregation  and  racially  inclusive 
patterns  of  occupancy  and  use  of  public 
and  private  facilities;  and 

(d)  Inform  affected  persons  of  their 
rights  under  the  policies  and  procedures 
set  forth  under  the  regulations  in  this 
part,  including  their  rights  under  Title  VI 
of  the  Civil  Rights  Act  of  1964  and  Title 
VIII  of  the  Civil  Rights  Act  of  1968. 

§  42.7  No  duplication  of  payments. 

No  persons  shall  receive  any 
compensation  under  the  regulations  in 
this  part  that  would  have  substantially 
the  same  purpose  or  effect  as 
compensation  which  he  receives  under 
the  State  law  of  eminent  domain  and 
which  is  part  of  the  cost  of  the  project. 

§  42J  Information  at  public  haarings. 

If  real  property  acquisition  or 
displacement  for  a  project  is  discussed 
at  a  public  hearing,  the  State  agency 
shall — 

(a)  Indicate  that  just  compensate  will 
be  offered  for  real  property  to  be 
acquired  for  the  project  and  that  related 
incidental  expenses  (described  at 

§  42.119)  will  be  paid; 

(b)  Generally  describe  available 
relocation  payments  and  other 
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relocation  assistance,  including  the 
conditions  of  eligibility  therefor,  and 

(c)  Make  available  to  affected  persons 
the  acquisition  information  statement 
(described  at  S  42.105(c))  and  the 
relocation  information  statementfs) 
(described  at  §  42.205(a)(4)).  There  is  to 
be  no  charge  for  the  brochures. 

$42.11  Expediting  payments  to  owners 
and  displaced  persona. 

(a)  General.  The  State  agency  shall 
review  claims  in  an  expeditious  manner. 
The  claimant  shall  be  promptly  notified 
as  to  any  additional  documentation  that 
is  required  to  support  his  claim. 

Payment  for  a  satisfactory  claim  shall 
be  made  within  30  days  following 
receipt  of  sufhcient  documentation  to 
support  the  claim. 

(b)  Advance  relocation  payments.  If  a 
person  demonstrates  the  need  for  an 
advance  relocation  payment  in  order  to 
avoid  or  reduce  a  hardship,  the  State 
agency  shall  issue  the  payment,  subject 
to  such  safeguards  as  are  appropriate  to 
ensure  that  the  objective  of  the  payment 
is  accomplished. 

$  42.13  Notice  of  denial  of  claim. 

If  the  State  agency  denies' the 
eligibility  of  a  claimant  for  a  payment 
under  S  42.119  or  $  42.123,  or  any 
relocation  payment  under  this  part,  or 
disapproves  the  full  amount  claimed  or 
refuses  to  consider  the  claim  on  its 
merits  because  of  untimely  filing  or  any 
other  ground,  the  State  agency  shall 
promptly  notify  the  claimant  in  writing 
of  its  determination,  the  basis  for  its 
determination,  and  the  procedures  and 
time  limitations  for  appealing  that 
determination  under  Subpart  J 
(Appeals). 

$  42.15  HUD  monitoring  and  correctiva 
action  by  State  agency. 

(a)  General  HUD  will  monitor  State 
agency  compliance  with  the  regulations 
in  this  part.  The  State  agency  shall  take 
whatever  corrective  action  is 
determined  by  HUD  to  be  necessary  to 
comply  with  Aese  regulations.  HUD 
may  also  apply  sanctions  in  accordance 
with  applicable  program  regtilations. 

(b)  No  Payment  or  Underpayment. 
Whenever  HUD  determines  that  the 
State  agency  has  failed  to  provide  the 
full  amount  of  a  payment  required  under 
these  regulations,  the  State  agency  shall 
promptly  make  the  payment  as  speciHed 
by  HUD. 

(c)  Remedies  for  substandard 
replacement  housing.  Whenever  a 
displaced  person  has  relocated  to 
substandard  housing  because  required 
payments,  housing  referrals,  property 
inspection,  or  other  services  were  not 


offered  in  accordance  with  the 
regulations  in  this  part  the  State  agency 
shall  promptly  take  whatever  steps  are 
appropriate  and  shall  bear  whatever 
reasonable  costs  are  necessary  to — 

(1)  Enable  the  displaced  person  to 
relocate  to  a  comparable  replacement 
dwelling  (defined  at  $  42.45)  or  a  decent 
safe,  and  sanitary  dwelling  of  his  choice: 
or 

(2)  Ensure  the  repair  or  rehabilitation 
of  the  replacement  dwelling  occupied  .by 
the  displaced  person  to  the  extent 
necessary  to  correct  deficiencies  which 
would  not  be  present  if  the  State  agency 
had  met  its  obligations  under  the 
regulations  in  this  part  The  State 
agency  is  not  required  to  remedy 
housing  dehciencies  which  it  can 
demonstrate  were  caused  after  the  ,  ^ 
displaced  person  occupied  the 
replacement  dwelling. 

S  42.17  Confidentiality  of  records. 

Records  maintained  by  State  agencies 
in  accordance  with  the  provisions  of  this 
part  are  confidential  and  are  not  to  be 
treated  as  public  information,  imless  - 
State  law  provides  otherwise.  Only 
authorized  staff  of  the  State  agency  or 
HUD  shall  have  access  to  them. 

However,  upon  the  written  request  of  an 
affected  person,  the  State  agency  shall 
give  him  or  his  designated 
representative  the  opportunity  to  inspect 
and  copy  during  normal  business  hours 
all  pertinent  records  and  files,  except 
materials  which  the  State  agency 
determines  should  not  be  disclosed  to 
the  person  for  reasons  of  confidentiality. 

S  42.19  Manner  of  notices. 

Each  notice  which  the  State  agency  is 
required  to  provide  to  a  property  owner 
or  occupant  under  these  regulations 
shall  be  personally  served,  receipt 
documented,  or  sent  by  certified  or 
registered  first-class  mail,  return  receipt 
requested.  Each  notice  shall  be  written 
in  plain  understandable  language. 
Recipients  who  are  unable  to  read  and 
understand  the  notice  nuiSl  be  provided 
with  appropriate  translation  and 
counseling.  Each  notice  shall  indicate 
the  name  and  telephone  number  of  a 
person  who  may  be  contacted  for 
answers  to  questions  or  other  needed 
help. 

S  42.21  Waiver  of  regulations. 

(a)  State  agency.  Any  time  limit 
specified  for  the  filing  of  a  claim  or  an 
appeal  under  the  regulations  in  this  part 
may,  on  a  case-by-case  basis,  be 
extended  by  the  State  agency.  However, 
the  State  agency  may  not  waive  the  one- 
year  purchase  and  occupancy 
requirement  specified  at  $  42.401(a)(2). 


(b)  HUD.  HUD  may  waive  any 
requirement  of  the  regulations  in  this 
part  that  is  not  required  by  law.  Any 
request  for  a  HUD  waiver  shall  be 
submitted  to  the  HUD  Area  Office 
serving  the  State  agency  and  shall  be 
justified  on  a  case-by-case  basis. 

$  42.23  Waiver  of  rights  by  owner. 

(a)  General  Nothing  in  these 
regulations  shall  prevent  a  fully 
informed  owner  of  real  property  from 
voluntarily  waiving  any  of  his  rights 
under  the  regulations  in  this  part. 
Waivers  must  be  in  conformance  with 
pertinent  provisions  of  this  section. 

(b)  Waiver  of  acquisition 
compensation.  Nothing  in  these 
regulations  shall  prevent  a  person  from 
donating  real  property  or  any  of  the 
compensation  payable  for  such  real 
property,  if  prior  to  the  donation — 

(1)  The  State  agency  informs  the 
owner  in  writing  as  to  the  amount  it  has 
established  as  just  compensation  for  the 
real  property  as  described  at  $  42.111; 
and 

(2)  The  owner  indicates  in  writing  that 
aldiough  he  understands  that  he  cannot 
be  required  to  donate  the  property  or 
sell  it  to  the  State  agency  at  less  ffian 
the  amount  determined  to  be  just 
compensation,  he  voluntarily  agrees  to 
do  so. 

(c)  Waiver  of  relocation  payments.  An 
owner-occupant  may  waive  his  right  to 

a  relocation  payment  by  refusing  to  file 
a  claim  for  such  payment.  If  an  owner- 
occupant  desires  to  waive  any  of  his 
rights  to  a  relocation  payment  as  an 
agreed-upon  condition  of  the  acquisition 
of  the  property,  the  State  agency  may 
acquire  the  real  property  without 
offering  the  relocation  payment  to  the 
owner-occupant,  if — 

(1)  The  State  agency  informs  the 
owner  in  writing  prior  to  the  sale  that 
the  displacement  is  subject  to  the 
Uniform  Act  and  that  the  owner  cannot 
be  required  to  sell  the  property  to  the 
State  agency  unless  it  offers  the 
relocation  assistance  prescribed  by  the 
Uniform  Act.  The  relocation  assistance 
to  be  waived  shall  be  generally 
described; 

(2)  The  owner  provides  the  State 
agency  with  a  written  statement,  in  a 
format  prescribed  by  HUD,  that 
indicates  that  he  understands  that  he 
cannot  be  required  to  sell  the  property 
without  being  offered  such  assistance, 
but  he  voluntarily  agrees  to  do  so;  and 

(3)  The  State  agency  obtains  HUD 
Area  Office  approval  before  proceeding 
with  the  acquisition.  The  HUD  approval 
shall  be  on  a  case-by-case  basis  mr  in 
accordance  with  specified  procedures 
approved  for  a  specified  program  or 
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project.  Approval  on  a  program  or 
project  basis,  however,  shall  be  limited 
to  one-year  periods,  which  may  be 
renewed  by  the  Area  Manager  upon 
request.  A  request  for  HUD  approval 
shall  describe  the  program  and  contain 
enough  information  to  enable  the  HUD 
Area  OfOce  to  determine  that  the 
owner-occupant’s  waiver  is  voluntary. 
The  request  shall  include  the  State 
agency's  certification  that  the  property 
to  be  acquired  is  not  part.of  a  site  which 
has  already  been  designated  or  planned 
for  public  acquisition  that  would  be 
carried  out  in  the  foreseeable  fuhire  if 
the  volimtary  offer  is  not  made. 

Definitions 

S  42.40  Applicability  of  definitions. 

Except  where  otherwise  noted,  the 
definitions  appearing  in  this  Subpart  A 
apply  to  the  regulations  in  this  part 

§  42.41  Acquired  dweiUng. 

The  term  “acquired  dwelling”  means 
the  dwelling  acquired  or  deemed  to  be 
acquired  for  the  project  (defined  at 
S  42.79). 

842.43  Business. 

The  term  “business’*  means  any 
lawful  activity,  except  a  nonprofit 
organization  or  a  farm  operation,  that 
IS 

(a)  Conducted  primarily  for  the 
purchase,  sale,  lease,  and/or  rental  of 
personal  and/or  real  property,  and/or 
for  the  manufacture,  processing,  and/or 
marketing  of  products,  commodities, 
and/or  any  other  personal  property;  or 

(b)  Conducted  primarily  for  the  sale  of 
services  to  the  public;  or 

(c)  Solely  for  the  purpose  of  Subpart  D 
of  these  regulations,  conducted 
primarily  for  outdoor  advertising  display 
purposes,  when  the  display(s)  must  be 
moved  as  a  result  of  the  project. 

8  42.45  Compwable  rsplacwnfit  dwsHing. 

The  term  “comparable  replacement 
dwelling”  means  a  dwelling  that  meets 
the  criteria  of  this  section.  A  comparable 
replacement  dwelling  shall  be — 

(a)  Decent,  safe,  and  sanitary  as 
described  in  8  42.47; 

(b)  Fimctionally  equivalent  to  and 
substantially  the  same  as  the  acquired 
dwelling  with  respect  to' the  number  of 
rooms  and  area  of  living  space  (but  not 
excluding  new  construction  nor 
excluding  larger  dwellings  necessary  to 
comply  with  die  decent  safe,  and 
sanitary  criteria  of  8  42.47); 

(c)  Demonstrated  to  be  available  to  all 
persons  regardless  of  race,  color, 
religion,  sex.  or  national  origin  in  a  .  * 
manner  consistent  with  the 
requirements  of  Tide  Vm  of  the  Civil 


Rights  Act  of  1968  (42  U.S.C.  3601  et 
seq.),  and  available  without 
discrimination  based  on  source  of 
income; 

(d)  In  an  area  not  subjected  to 
unreasonable  adverse  environmental 
conditions  from  either  natural  or  man¬ 
made  sources  and  in  an  area  not 
generally  less  desirable  than  that  of  the 
acquired  dwelling  with  respect  to  public 
utilities  and  public  and  commercial 
facilities; 

(e)  Reasonably  accessible  to  the  place 
of  employment  of  the  displaced  person 
or,  if  unemployed  (but  employable), 
reasonably  accessible  to  sources  of 
employment; 

(f)  Available  at  a  rental  or  piirchase 
price  within  the  ability-to-pay  of  the 
displaced  person.  A  replacement 
dwelling  shall  be  considered  within  the 
ability-to-pay  of  the  displaced  person  if, 
after  he  receives  a  replacement  housing 
payment  and  any  available  housing 
assistance  payments,  his  new  monthly 
housing  cost  (defined  at  8  42.67)  for  the 
replacement  dwelling  does  not  exceed — 

(1)  'Twenty-five  (25)  percent  of  the 
monthly  gross  income  of  all  adult 
members  of  the  household,  including 
supplemental  income  payments  received 
from  public  agencies.  If  the  person’s 
monthly  income  pattern  is  irregular,  the 
State  agency  shall  base  its 
determination  of  average  gross  monthly 
income  on  the  period  of  time,  actual 
and/or  projected,  that  most  fairly  and 
equitably  represents  the  person’s 
ability-to-pay;  or 

(2)  In  the  case  of  a  student  or  other 
dependent  as  described  at  8  42.453(c). 
his  monthly  housing  cost  (defined  at 

8  42.67)  for  the  acquired  dwelling;  and 

(g)  Actually  available  to  the  displaced 
person  on  the  private  market  However, 
in  the  case  of  a  tenant  who  is  displaced 
frum  a  government  owned  or  subsidized 
dwelling  and  who  elects  to  rent  (rather 
than  pu^ase)  a  replacement  dwelling, 
the  comparable  replacement  dwelling(s) 
may  be  similarly  government  owned  or 
subsidized. 

8  42.47  Decent,  safe,  and  sanitary 
dweHing. 

(a)  General  The  term  “decent  safe, 
and  sanitary  dwelling"  means  a 
dwelling  wUch — 

(1)  Meets  applicable  local  housing  and 
occupancy  c<^es; 

(2)  Is  structurally  sound,  clean,  ■ 
weathertight  and  in  good  repair; 

(3)  Has  an  adequate  and  safe 
electrical  wiring  system  for  lighting  and 
other  electrical  services; 

(4)  Meets  the  requirements  of  the  HUD 
lead-based  paint  regulations  (24  CFR 
Part  35)  issued  under  the  Lead-Based 


Paint  Poisoning  Prevention  Act  (42 
U.S.C.  4831  et  seq.).  If  the  State  agency 
determines  that  a  replacement  housing 
payment  may  have  to  be  denied  because 
the  replacement  dwelling  does  not  meet 
this  provision,  the  State  agency  shall 
notify  HUD  at  least  15  days  in  advance 
of  the  denial.  The  notification  shall 
indicate  the  efforts  made  to  obtain 
compliance  with  this  provision; 

(5)  In  the  case  of  a  physically 
han^capped  person,  is  free  of  any 
architectiiral  barriers.  To  the  extent  that 
standards  prescribed  by  the  American 
National  Standards  Institute,  Inc.,  in 
publication  ANSI  A117.1-1961(R  1971), 
are  pertinent,  this  provision  will  be 
considered  met  if  it  meets  those 
standards; 

(6)  Has  heating  as  required  by 
climatic  conditions; 

(7)  Has  habitable  sleeping  area  that  is 
adequately  ventilated  and  sufficient  to 
accommodate  the  occupants; 

(8)  Has  (or,  if  not  a  housekeeping  imit, 
has  access  to)  a  separate  well-lighted 
and  ventilated  bathroom,  affording 
privacy  to  the  user,  that  contains  a  sink 
and  bathtub  or  shower  staU,  properly 
connected  to  hot  and  cold  water,  and  a 
flush  toilet,  all  in  good  working  order 
and  properly  connected  to  a  sewage 
drainage  system;  and 

(9)  In  the  case  of  a  housekeeping 
dwelling,  has  (i)  a  kitchen  area  that 
contains  a  fully  usable  sink,  properly 
connected  to  potable  hot  and  cold  water 
and  to  a  sewage  drainage  system,  and 
adequate  space  and  utifity  service 
connections  for  a  stove  and  a 
refiigerator,  and  (ii)  adequate  living 
area. 

(b)  Section  8  housing.  Any  existing 
replacement  dwelling,  whic^  is  assisted 
under  the  section  8  housing  assistance 
payments  program  (see  8  42.61(c))  and 
which  is  found  to  meet  the  section  6 
housing  quality  standards  described  at 
1 882.109  of  this  Title,  shall  be 
considered  to  be  a  decent,  safe,  and 
sanitary  dwelling  under  the  regulations 
in  this  Part. 

8  42.49  Displaced  person. 

(a)  General  The  term  “displaced 
person”  means  any  person  (defined  at 
8  42.75)  who  moves  from  the  real 
property  or  moves  his  personal  property 
from  the  real  property — 

'  (1)  As  a  result  of  the  State  agency’s 
acquisition  of  such  real  property  in 
whole  or  in  part  for  the  project  (defined 
at  8  42.79);  or 

(2)  As  a  result  of  the  written  order 
fiom  the  acquiring  State  agency  to ' 
vacate  such  real  property  for  the  project; 
or-  ' 


(3)  As  a  result  of  the  State  agency's 
acquisition  of,  or  written  order  to 
vacate,  otiier  real  property  on  which  he 
conducts  a  business,  farm  operation,  or 
nonprofit  organization,  for  the  project. 
However,  eligibility  as  a  displaced 
person  under  this  paragraph  (a](3] 
applies  only  for  purposes  of  obtaining 
relocation  assistance  advisory  services 
(described  at  |  42.211)  and  moving 
expenses  under  Subpart  D  or  E. 

(b)  Displacement  for  code 
enforcement,  demolition,  or 
rehabilitation  under  certain  programs.  If 
a  person  moves  as  a  direct  result  of  code 
enforcement,  demolition,  or 
rehabilitation  imder  the  urban  renewal, 
neighborhood  development,  code 
enforcement,  model  cities,  demolition  or 
interim  assistance  programs  (see 
paragraphs  (j),  (k),  (o).  (r),  and  (s)  of 

I  42.61).  he  is  deemed  to  have  been 
displaced  as  a  result  of  the  State 
agency’s  acquisition  and  to  be  a 
displaced  person  under  these 
regulations. 

(1)  In  the  case  of  a  displacement  as  a 
result  of  code  enforcement  or 
demolition,  the  State  agency  must 
determine  that  the  code  enforcement  or 
demolition  is  in  accordance  with  the 
approved  plan  for  the  project  and 
cannot  reasonably  be  undertaken 
without  the  vacating  of  the  real  property 
(other  than  for  a  temporary  period  in 
accordance  with  §  4i.49(d)(7)  or 

§  42.207(a)(3)).  As  soon  as  feasible,  the 
State  agency,  shall  issue  a  written  notice 
to  vacate  to  each  person  occupying  the 
real  property. 

(2)  In  the  case  of  rehabilitation,  the 
State  agency  shall  (1)  enter  into  a 
written  agreement  with  the  owner  of  the 
real  property  under  which  the 
rehabilitation  activities  will  be 
undertaken  in  accordance  with  HUD 
policies  and  requirements  and  the 
approved  plan  for  the  project,  (2) 
determine  that  such  activities  cannot  be 
undertaken  without  the  vacating  of  the 
real  property  (other  than  for  a  temporary 
peri(^  in  accordance  with  $  42.49(d)(5) 
or  §  42.207(a)(3)),  and  (3)  issue  a  written 
notice  to  vacate  to  each  person 
occupying  the  real  property. 

(c)  Notice  of  displacement.  If  a  person 
moves  or  moves  his  personal  property 
on  or  after  the  effective  date  of  a  notice 
of  displacement  issued  to  him  as 
described  at  §  42.205  (a)  or  (b),  he  is 
considered  to  have  bron  displaced  as  a 
result  of  the  State  agency's  acquisition 
and  to  be  a  displaced  person  under 
these  regulations. 

(d)  Persons  not  displaced.  This 
paragraph  contains  a  nonexclusive 
listing  of  persons  not  displaced.  A 
person  is  not  considered  to  have  been 


displaced  as  a  result  of  acquisition  or  an 
order  to  vacate  the  real  property  for  the 
project  and  is  therefore  not  a  displaced 
person  if — 

(1)  He  moves  before  the  effective  date 
of  the  notice  of  displacement  issued  as 
described  at  $  42.205  (a)  or  (b);  or 

(2)  He  initially  enters  into  occupancy 
of  the  property  after  die  date  of  its 
acquisition  for  the  project,  and,  prior  to 
occupancy,  he  is  notified  in  writing  that 
he  will  not  be  eligible  for  relocation 
payments  or  other  assistance  under  the 
Uniform  Act  or  HUD  regulations;  or 

(3)  He  is  a  tenant  occupying  a 
dwelling  and  has  been  properly  issued  a 
notice  of  ri^t  to  continue  in  occupancy 
(described  at  $  42.207);  or 

(4)  He  begins  his  move  after  receiving 
a  notice  of  the  determination  not  to 
acquire  the  property  (described  at 

§  42.117),  unless  he  has  been  issued  a 
notice  of  displacement  (described  at 
§  42.205)  which  has  not  been  cancelled; 
or 

(5)  He  is  an  owner-occupant  who 
voluntarily  agrees  to  move  for  a 
temporary  period  in  order  to  carry  out 
the  rehabilitation  of  the  real  property, 
and  the  State  agency  does  not  acquire 
the  property  or  require  the  owner  to 
move  from  the  property,  or 

(6)  He  retains  a  life  estate  interest  in 
the  real  property  giving  him  the  right  to 
continue  occupancy  for  the  remainder  of 
his  life;  or 

(7)  His  relocation  is  required  in  order 
to  permit  fumigation  or  other  code 
enforcement  wotk  and  is  limited  to  a 
temporary  period  not  to  exceed  Hve 
calendar  days. 

§  42.51  DweMog. 

The  term  “dwelling"  means  the  place 
of  permanent  or  customary  and  usual 
residence  of  a  person,  including  a  single¬ 
family  house,  a  single-family  unit  in  a 
two-family,  multi-family  or  multi¬ 
purpose  property,  a  unit  of  a 
condominium  or  cooperative  housing 
project,  a  nonhousekeeping  unit,  a 
mobile  home,  or  any  other  residential 
unit. 

§  42.53  Fair  auHltet  rant 

The  term  “fair  market  rent"  means  the 
charge  being  paid  for  the  unsubsidized 
use  of  similar  or  equivalent  real 
property  in  similar  areas. 

§  42.55  Fair  market  value. 

The  term  “fair  market  value"  means 
the  value  recognized  under  applicable 
eminent  domain  law  as  the  appropriate 
measure  of  consideration  for  the  taking 
of  the  real  property. 


§  42.57  Farm  <^ration. 

The  term  “farm  operation"  means  any 
activity  conducted  solely  or  primarily 
for  the  production  of  one  or  more 
agricultural  products  or  conunodities. 
including  timber,  for  sale  or  home  use, 
and  customarily  producing  such 
products  or  commodities  in  sufficient 
quantity  to  be  capable  of  contributing 
materially  to  the  operator's  support. 

§  42.59  Federal  agency. 

The  term  ‘Tederal  Agency"  means 
any  department,  agency,  or 
instrumentality  in  the  executive  branch 
of  the  Government,  any  wholly  owned 
Government  corporation,  and  the 
Architect  of  the  Capitol,  the  Federal 
Reserve  Bank  and  branches  thereof. 

§  42.61  Federal  financial  assistance. 

The  term  “Federal  Bnancial 
assistance"  means  any  grant,  loan,  or 
contribution,  except  a  Federal  guarantee 
or  insurance,  made  by  HUD  to  a  State 
agency,  including  the  following: 

(a)  A  community  development  block 
grant  under  Title  1  of  the  Housing  and 
Community  Development  Act  of  1974,  as 
amended  (42  U.S.C.  5301): 

(b)  A  loan  or  annual  contribution 
made  in  connection  with  a  low-income 
public  housing  project  under  the  U.S. 
Housing  Act  of  1937  (42  U.S.C,  1401  et 
seq.); 

(c)  Assistance  payments  under  section 
8  of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437fet  seq.); 

(d)  A  loan  for  housing  for  the  elderly 
or  handicapped  under  section  202  of  the 
Housing  Act  of  1959  (12  U.S.C.  1701q); 

(e)  Assistance  payments  under  section 
235  or  interest  reduction  payments 
under  section  236  of  the  National 
Housing  Act  (12  U.S.C.  1715z  and  1715z- 

(f)  Interest  reduction  payments  under 
section  221(d)(3)  (BMIR)  of  the  National 
Housing  Act  (12  U.S.C.  1715-1); 

(g)  Rent  supplement  payments  under 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C. 
1701s); 

(h)  A  grant  under  section  713(a)  or 
loan  under  section  714(a)  of  Title  Vll  of 
the  Housing  and  Urban  Development 
Act  of  1970  (42  U.S.C  4514  and  4515)  to 
assist  in  financing  a  new  conununity 
development  program; 

(i)  A  loan  or  grant  to  assist  an 
eductional  institution  in  construction  of 
housing  or  other  educational  facilities 
under  Title  I  of  the  Housing  Act  of  1950 
(12  U.S.C.  1749); 

(j)  A  grant  or  loan  for  an  uirban 
renewal  pit^t  or  neighborhood 
development  program  under  Title  I  of 
the  Housing  Act  of  1949  (42  U.S.C  1450); 
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(k)  A  grant  for  concentrated  code 
enforcement  and  public  improvements 
under  section  117  of  the  Housing  Act  of 
1949  (42  U.S.C.  1468); 

(l)  A  water  and  sewer  facilities  grant 
under  Title  VII  of  the  Housing  and 
Urban  Development  Act  of  1965  (42 
U.S.C.  3101); 

(m)  A  grant  for  open-space  use  or  for 
a  historic  preservation  or  urban 
beautification  project  under  Title  VH  of 
the  Housing  Act  of  1961  (42  U.S.C.  1500); 

(n)  A  grant  for  a  neighborhood 
facilities  program  under  Title  VII  of  the 
Housing  and  Urban  Development  Act  of 
1965  (42  U.S.C.  3101); 

(o)  A  grant  for  the  purpose  of  carrying 
out  a  comprehensive  city  demonstration 
program  under  Title  I  of  the 
Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966  (42  U.S.C. 

3301); 

(p)  A  public  facility  loan  imder  Title  II 
of  ^e  Housing  Amendments  of  1955  (42 
U.S.C.  1491); 

(q)  A  grant  for  advance  acquisition  of 
land  under  Title  VII  of  the  Housing  and 
Urban  Development  Act  of  1965  (42 
U.S.C.  3101); 

(r)  A  grant  for  the  demolition  of 
unsafe  structures  under  Section  116  of 
the  Housing  Act  of  1949  (42  U.S.C.  1467); 
and 

(s)  A  grant  for  interim  assistance  to 
sliuns  or  blighted  areas  under  Section 
118  of  the  Housing  and  Urban 
Development  Act  of  1949  (42  U.S.C. 
1468(a)). 

§42.63  HUD. 

The  term  "HUD"  means  the 
Department  of  Housing  and  Urban 
Development  and  more  particularly,  the 
Secretary  of  Housing  and  Urban 
Development  or  an  officer  or  employee 
duly  authorized  to  perform  the  functions 
of  the  Secretary. 

§  42.65  Initiation  of  negotiations. 

(a)  General.  Except  as  provided  in 
paragraphs  (b).  (c)  and  (d)  of  this 
section,  the  term  "initiation  of 
negotiation"  means  the  initial  written 
offer  by  the  State  agency  to  the  owner  to 
purchase  real  property  for  the  project  for 
the  amount  determined  to  be  just 
compensation,  or  the  date  of  HUD 
recognition  of  the  project  (see 

§  42.79(b)),  whichever  is  later. 

(b)  Low-income  public  housing 
program.  Unless  a  different  date  is 
speciHed  in  applicable  program 
regulations  at  24  CFR  Part  841,  the  term 
"initiation  of  negotiations”  means: 

(1)  For  new  construction  or 
acquisition  under  the  turnkey  method  or 
acquisition  of  a  HUD-owned  property, 
the  date  of  HUD  execution  of  the 


applicable  annual  contributions 
contract,  or  the  date  of  tentative  site 
approval,  if  that  is  later,  and 

(2)  For  all  other  public  housing,  as 
described  in  paragraph  (a)  of  this 
section. 

(c)  Rehabilitation.  Whenever  a 
rehabilitation  activity  is  subject  to  these 
regulations  as  described  at  §  42.49(b) 
and  there  is  no  State  agency  acquisition, 
the  execution  of  the  written  agreement 
between  the  State  agency  and  the  owner 
of  the  property  under  which  the 
rehabilitation  will  be  undertaken  is 
deemed  to  be  the  "initiation  of 
negotiations.” 

(d)  Code  enforcement  or  demolition. 
Whenever  a  code  enforcement  or 
demolition  activity  is  subject  to  these 
regulations  as  described  at  §  42.49(b) 
and  there  is  no  State  agency  acquisition, 
the  State  agency’s  notice  to  vacate  the 
real  property  is  deemed  to  be  the 
“initiation  of  negotiations.” 

§  42.67  Monthly  housing  cost 

(a)  General.  The  term  “monthly 
housing  cost”  for  a  dwelling  that  is 
rented  means  the  average  monthly  cost 
for  rent  and  utility  charges  (defined  at 
i  42.91).  The  term  "monthly  housing 
cost”  for  a  replacement  dwelling 
purchased  by  a  displaced  person  means 
the  average  monthly  cost  for  all 
mortgage  payments,  real  property  taxes, 
and  reasonable  utility  charges. 

(b)  Computation  of  monthly  housing 
cost  for  replacement  dwelling.  A 
person’s  monthly  housing  cost  for  a 
replacement  dwelling  shall  be  a 
projected  amount  that  includes  one- 
twelfth  of  the  estimated  reasonable  ~ 
annual  cost  for  utility  charges. 

§  42.69  Mortgage. 

The  term  “mortgage”  means  a  lien 
commonly  given  to  secure  an  advance 
on,  or  the  unpaid  purchase  price  of,  real 
property  under  the  laws  of  the  State  in 
which  the  real  property  is  located, 
together  with  any  credit  instrument(s) 
secured  thereby. 

§  42.71  Nonprofit  organization. 

The  term  "nonprofit  organization” 
means  a  corporation,  partnership, 
individual,  or  other  public  or  private 
entity  that  is  engaged  in  a  lawful 
business,  professional,  or  instructional 
activity  on  a  nonprofit  basis  and  that 
has  established  its  nonprofit  status 
imder  applicable  Federal  or  State  law. 

§42.73  Owner. 

The  term  "owner”  means  any  person 
who  hold  any  of  the  following  interests 
in  real  property  to  be  acquired  for  the 
project — 


(a)  Fee  title,  a  life  estate,  a  99-year 
lease,  or  a  lease,  including  options  for 
extensions,  with  at  least  50  years  to  run 
from  the  date  of  acquisition;  or 

(b)  An  interest  in  a  cooperative 
housing  project  which  includes  the  right 
to  occupy  a  dwelling;  or 

(c)  a  contract  to  purchase  any  of  the 
interests  or  estates  described  in 
paragraphs  (a)  or  (b)  of  this  section;  or 

(d)  Any  interest  which  in  the  judgment 
of  the  State  agency  or  HUD  warrants 
consideration  as  ownership. 

§  42.75  Person. 

The  term  "person”  means  any 
individual,  family  partnership, 
corporation,  or  association.  For 
purposes  of  Subparts  E,  F,  G,  H,  and  I, 
two  or  more  individuals,  whether  or  not 
they  are  members  of  the  same  family, 
who  live  together  in  a  single  family 
dwelling  and  are  displaced  from  such 
dwelling,  shall  be  regarded  as  one 
person,  imless  the  State  agency 
determines  that  separate  tenancies 
exist. 

§  42.77  Personal  property. 

The  term  "personal  property”  means 
tangible  property  located  on  the  real 
property  that  is  not  compensated  for 
(other  than  for  moving  expenses)  in  the 
real  property  acquisition. 

§  42.79  Project 

(a)  General.  The  term  “project”  means 
any  undertaking  which  receives  Federal 
financial  assistance  from  HUD  as 
defined  at  §  42.61. 

(b)  Federal  recognition.  To  be  subject 
to  the  regulations  in  this  part,  the  real 
property  acquisition  or  displacement 
must  take  place  after  the  HUD-assisted 
undertaking  is  officially  recognized  as  a 
project.  Except  as  provided  in 
paragraphs  (c)  throv<di  (f).  HUD 
recognition  of  the  project  occurs  on  the 
earlier  of  (1)  the  date  of  the  execution  of 
the  applicable  contract  for  Federal 
financial  assistance,  or  (2)  the  date  of 
HUD  approval  of  a  budget  for  project 
execution  activities,  if  the  pertinent 
contract  for  Federal  financial  assistance 
is  later  executed. 

(c)  Community  development  block 
grant  program.  Any  acquisition  of  real 
property  by  a  State  agency  and  any 
displacement  resulting  frnm  the 
acquisition  of  real  property  by  a  State 
agency  shall  be  considered  to  be  for  an 
activity  assisted  under  the  commimity 
development  block  grant  program  (see 
§  42.61(a))  and  to  be  subject  to  the 
regulations  in  this  part  if  the  acquisition 
or  displacement  occurs  on  or  after  the 
date  of  the  submission  of  the  application 
requesting  Federal  financial  assistance 
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which  is  granted  for  an  activity  in 
connection  with  which  the  acquisition 
has  been  or  will  be  undertaken. 

(d)  Low-income  public  housing 
program.  The  date  of  HUD  recognition 
of  a  low-income  public  housing  project 
(see  §  42.61(b))  is  the  date  of  the  annual 
contributions  contract  or  the  date  of 
tentative  site  approval  by  HUD. 
whichever  is  later,  unless  a  different 
date  is  .specified  in  applicable  program 
regulations  at  24  CFR  Part  841. 

(e)  Section  8  housing  assistance 
payments  program.  The  date  of  HUD 
recognition  of  a  project  assisted  under 
the  Section  8  housing  assistance 
payments  program  (see  $  42.61(c))  is  the 
date  HUD  notifies  the  State  agency  that 
its  final  proposal  (or  only  proposal,  if 
pertinent)  is  approved. 

(f)  Model  cities  program.  (1) 
Displacement  resulting  from  acquisition 
in  connection  with  a  model  cities 
program  (see  §  42.61(o))  shall  be 
considered  displacement  for  the  project, 
if  it  occurs  on  or  after — 

(1)  The  date  of  the  applicable  contract 
for  Federal  financial  assistance  for  the 
project;  or 

(ii)  The  date  approved  by  HUD  for  a 
specific  undertaking  upon  the  request  of 
the  State  agency,  if  the  displacement 
occurs  prior  to  the  approval  of  the 
pertinent  contract  for  Federal  financial 
assistance,  and  such  contract  for 
Federal  fmancial  assistance  is  later 
executed  and  the  comprehensive  city 
demonstration  program  thereafter 
identifies  the  undertaking  as  one  being 
carried  out  in  connection  with  such 
program. 

(2)  In  any  case  in  which  a 
comprehensive  city  demonstration 
program  is  amended  to  incorporate  a 
displacement  causing  activity  which 
was  carried  out  prior  to  the  date  of  such 
amendment  and  to  recognize  the 
eligibility  of  persons  displaced  by 
reason  of  any  such  activity,  the 
displacement  shall  be  considered 
displacement  for  the  project  and  the 
date  of  displacement  for  such  person 
shall  be  considered  to  be  the  date  on 
which  the  comprehensive  city 
demonstration  program  was  amended  to 
include  the  displacement  causing 
activity. 

§  42.61  Salvage  value. 

The  term  “salvage  value”  means  the 
probable  sale  price  of  an  item,  if  offered 
for  sale  on  the  condition  that  it  will  be 
removed  from  the  property  at  the 
buyer’s  expense.  allo%ving  a  reasonable 
period  of  time  to  find  a  person  buying 
with  knowledge  of  the  uses  and 
purposes  for  which  it  is  adaptable  and 
capable  of  being  used,  including 


separate  use  of  serviceable  components 
and  scrap  when  diere  is  no  reasonable 
prospect  of  sale  except  on  that  basis. 

S  42.83  State. 

The  term  “State”  means  any  of  the 
several  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  the  trust  territories  of  the  Pacific 
Islands,  or  a  political  subdivision  of  any 
of  these  jurisdictions. 

§  42.85  State  agency. 

The  term  “State  agency"  means  any 
department,  agency  or  instrumentality  of 
a  State  or  of  a  political  subdivision  of  a 
State,  or  of  two  or  more  States,  or  of  two 
or  more  political  subdivisions  of  a  State 
or  States. 

§  42.87  Tenant 

The  term  “tenant"  means  a  person 
who  rents  or  is  temporarily  in 
possession  of  an  interest  in  real 
property. 

§42.89  Uniform  Act 

The  term  “Uniform  Act"  means  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(84  Stat  1894;  42  U.S.C.  4601  et  seq.; 

Pub.  L  91-646). 

§  42.91  UtHIty  charges. 

The  term  “utility  charges"  means  the 
cost  for  heat  hot  water,  lighting,  water 
and  sewer,  and  trash  removal. 

Supart  B — Real  Property  Acquisition 

§42.101  Applicability  of  acquisition 
requirements. 

(a)  General.  The  requirements  of  this 
Subpart  B  apply  to  any  State  agency 
acquisiton  of  real  property  for  a  project 
that  occmrs  on  or  after  the  effective  date 
of  these  regulations,  except — 

(1)  llie  acquisition  of  real  property 
which  results  frx>m  a  voluntary  proposal 
submitted  by  the  owner  in  response  to  a 
public  invitation  or  solication  for  offers 
(The  public  invitation  or  solicitation 
shall  indicate  that  the  sale  must  be  on  a 
voluntary  basis  and  that  if  a  mutually 
satisfactory  agreement  cannot  be 
reached,  the  State  agency  will  not 
acquire  the  property):  and 

(2)  The  acquisition  of  real  property 
from  a  State,  a  State  agency,  or  a 
Federal  agency^ 

However,  the  displacement  of  any 
person  as  a  result  of  an  acquisition 
identified  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section  is  governed  by  the 
relocation  requirements  of  the 
regulations  in  this  part. 


(b)  Less-than-fee  permanent  interests 
in  real  property.  The  provisions  of  this 
subpart  apply  to  acquisitions  of  a  life 
estate,  acquisitions  by  leasing  where  the 
lease  term,  including  option(s)  for 
extension,  is  fifty  years  or  more,  and  to 
any  other  acquisition  for  a  project  of  a 
less-than-fee  permanent  interest  in  real 
property,  such  as  an  easement. 

(c)  Application  of  State  law.  In 
acquiring  real  property  for  a  project,  the 
State  agency  shall  comply  with  the 
provisions  of  §  §  42.103, 42.107, 42.109. 
42.111,  42.113,  and  42.115  to  the  extent 
permitted  by  State  law. 

§  42.103  Basic  acquisition  poHclss. 

(a)  Expeditious  acquisition.  If  the 
State  agency  determines  to  acquire  real 
property,  it  shall  make  every  reasonable 
effort  to  acquire  the  real  property 
expeditiously  by  negotiation. 

(b)  Appraisal  and  invitation  to  owner. 
Before  the  initiation  of  negotiations,  the 
State  agency  shall  have  the  real 
property  appraised  and  shall  assure  that 
the  owner  or  his  designated 
representative  is  contacted  in  advance 
of  the  appraisal(s)  and  given  an 
opportunity  to  accompany  each 
appraiser  during  the  appraiser’s 
inspection  of  the  property.  A  minimum 
of  one  appraisal  is  required  (see  also 
review  appraisal  requirement  at 

§  42.109). 

(c)  Determination  and  offer  of  just 
compensation.  Before  the  initiation  of 
negotiations,  the  State  agency  shall 
establish  an  amount  which  it  believes  is 
just  compensation  for  the  real  property 
as  described  at  §  42.111.  Promptly 
thereafter,  it  shall  make  a  written  offer 
to  the  owner  to  acquire  the  property  for 
that  amount.  If  feasible,  the  written 
purchase  offer  shall  be  given  within  90 
days  after  issuance  of  the  preliminary 
acquisition  notice  (describe  at 

§  42.105).  If  any  real  property 
improvement  will  have  to  be  removed  or 
will  be  adversely  affected  by  the 
completed  project,  the  State  agency 
shall  offer  to  acquire  at  least  the  same 
interest  in  the  improvement  as  it 
acquires  in  the  real  property  on  which 
the  improvement  is  located  (see  also 
§  42.115,  Acquisition  of  tenant-owned 
improvements). 

(d)  Basic  negotiation  procedures.  The 
State  agency  shall  make  reasonable 
efforts  to  meet  with  the  owner  or  his  ' 
representative  and  (1)  discuss  its  offer  to 
purchase  his  property  including  the 
basis  for  the  determination  of  just 
compensation  (see  {  42.113)  and  (2) 
explain  its  acquisition  policies  and 
procedures  induding  ite  payment  of 
incidental  expenses  in  accordance  %vith 
§  42.119.  The  owner  shall  be  given 
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reasonable  opportunity  to  present 
material  which  he  believes  is  relevant  to 
determining  the  value  of  the  property 
and  to  suggest  modification  in  the 
proposed  terms  and  conditions  of  the 
pur^ase,  and  the  State  agency  shall 
consider  the  owner's  presentation. 

(e)  Updating  determination  of  just 
compensation.  If  the  evidence  presented 
by  an  owner  or  a  material  cha^e  in  the 
character  (»  condition  of  the  property 
indicates  the  need  for  new  appraisal 
evidence,  or  if  a  significant  d^ay  has 
occurred  since  the  time  of  the 
appraisal(s)  of  the  property,  the  State 
agency  shall  have  the  appraisal(s) 
updated  or  obtain  new  appraisal(8}.  If 
the  latest  appraisal  evidence  indicates 
that  an  increase  in  the  purchase  offer  is 
warranted,  the  State  agency  shall 
promptly  reestablish  just  compensation 
and  offer  that  amount  to  the  owner  in 
writing. 

(f)  Coercive  action.  The  State  agency 
shall  not  advance  the  time  of 
condemnation,  or  defer  negotiations  or 
condemnation,  or  the  deposit  of  funds 
with  the  court,  or  take  any  other 
coercive  action,  in  order  to  compel  or 
induce  an  agreement  on  the  price  to  be 
paid  for  the  property. 

(g)  Payment  before  taking  possession. 
Before  requiring  an  owner  to  surrender 
possession  of  his  real  property,  the  State 
agency  ^all — 

(1)  Pay  the  agreed  purchase  price  to 
the  owner;  or 

(2)  Deposit  with  the  court  in  the 
condemnation  proceeding,  for  the 
benefit  of  the  owner,  an  amount  not  less 
than  the  State  agency’s  determination  of 
just  compensation  for  the  property  or 
the  court  award  of  compensation  for  the 
property. 

(h)  Uneconomic  remnant.  If  the 
acquisition  of  only  a  portion  of  a 
property  would  leave  the  owner  with  an 
imeconomic  remnant,  the  State  agency 
shall  offer  to  acquire  the  uneconomic 
remnant  almig  with  the  portion  of  the 
property  needed  for  the  project.  For 
purposes  of  this  Subpart,  an  uneconomic 
remnant  is  a  parcel  of  real  property  in 
which  the  owner  is  left  with  an  interest 
after  the  partial  acquisition  of  his 
property  and  which  has  little  or  no 
utility  or  value  to  him. 

(i)  Inverse  condemnation.  If  the  State 
agency  intends  to  acquire  any  interest  in 
real  property  by  exercise  of  the  power  of 
eminent  domain,  it  shall,  institute  formal 
condemnation  proceedings  and  not 
intentionally  make  it  necessary  for  an 
owner  to  institute  legal  proceedings  to 
prove  the  fact  of  the  taking  of  his  real 
property. 


§  42.105  PreUminary  acquisition  notice. 

As  soon  as  feasible  in  the  acquisition 
process,  but  not  later  than  the  time  at 
which  the  owner  is  invited  to 
accompany  the  appraiser  on  the 
appraiser’s  inspection  of  the  real 
property,  the  State  agency  shall  issue  a 
preliminary  acquisition  notice  to  the 
owner.  The  notice  shall — 

(a)  Inform  the  oumer  of  the  State 
agency’s  interest  in  acquiring  his  real 
property, 

(b)  Explain  that  such  preliminary 
acquisition  notice  is  not  a  notice  to 
vacate  and  that  it  does  not  establish 
eligibility  for  rekx:ation  payments  or 
other  relocation  assistance  under  these 
regulations;  and 

(c)  Include  a  copy  of  either  (1)  the 
HUD  information  brochure,  “When  a 
Public  Agency  Acquires  Your  Property,” 
or  (2)  a  statement  which  contains 
substantially  die  same  infcnmation, 
modified  as  necessary  to  conform  to  the 
requirements  of  State  law. 

§  42.107  Criteria  for  appraisals. 

(a)  Qualifications  of  appraisers.  The 
State  agency  shall  establish  criteria  for 
determining  the  minimum  qualifications 
of  appraisers.  Appraisal  qualifications 
shall  be  consistent  with  the  level  of 
difficulty  of  the  appraisal  assignment. 
The  State  agency  shall  obtain  a  signed 
statement  by  each  appraiser  setting 
forth  his  appraisal  qualifications,  and  it 
shall  review  the  experience  and 
education  and  other  qualifications  of 
appraisers  and  identify  and  employ  only 
qualified  appraisers  to  perform  the 
appraisals. 

Appraisal  standards.  The  State 
agency’s  appraisals  of  fair  market  value 
shall  be  based  upon  nationally 
recognized  appraisal  standards  and 
tech^qnes  to  the  extent  that  such 
principles  are  consistent  with  the 
concepts  of  value  and  the  rules  on  the 
admissibility  of  evidence  of  value  under 
the  eminent  domain  law  of  the  State 
factors  relating  to  race,  color,  religion, 
sex  or  national  origin,  or  to  racial, 
religious  and  ethnic  identification  of 
nei^borhoods  are  not  relevant  to  the 
estimation  of  value  and  shall  not  be 
considered  in  connection  with 
appraisals  of  residential  real  property. 

(c)  Documentation.  Appraisal  reports 
must  contain  sufficient  documentation, 
including  supporting  valuation  data  and 
the  appraiser’s  analyses  of  that  data,  to 
demonstrate  the  correctness  of  the 
appraiser’s  opinionls)  of  value. 

(d)  Conflict  of  interest  No  appraiser  ' 
shall  have  any  interest,  direct  or 
indirect,  in  the  real  property  which  he 
appraises  for  the  State  agency  that 
would  in  any  way  conflict  mth  his 


performance  of  the  appraisal.  No 
appraiser  shall  act  as  a  negotiator  for 
the  State  agency  or  the  owner  in  the 
acquisition  of  real  prc^erfy  which  he 
has  appraised  in  connection  with  the 
project,  except  that  a  review  appraiser 
on  the  staff  of  the  State  agency  is  not 
precluded  from  acting  as  a  negotiator  for 
the  State  agency.  Compensation  for  an 
appraisal  shall  not  be  based  on  the 
amount  of  the  valuation. 

§  42.109  Review  of  appraieais. 

(a)  Evaluation  of  appraisals.  If  the 
appraised  fair  market  value  of  the  real 
property  to  be  acquired  exceeds  $2,000, 
the  appraisal(s}  of  the  property  shall  be 
reviewed  by  a  qualified  staff  appraiser 
or  independent  fee  appraiser.  'The 
reviewer  shall  determine  the  adequacy 
of  the  appraiser’s  supporting  data  and 
documentation,  the  soundness  of  the 
appraiser’s  reasoning  and  whether  the 
appraisal  conforms  with  recognized 
appraisal  practices.  In  particular,  the 
reviewer  shall  determine  the  correctness 
of  the  appraiser’s  opinion  of  the  fair 
market  value  of  the  property.  To  the 
extent  appropriate,  foe  reviewer  shall 
require  foe  appraiser  to  make  necessary 
corrections  in  his  appraisal  report.  After 
any  necessary  corrections  are  made,  foe 
reviewer  shall  determine  foe 
acceptability  of  foe  appraisal  report. 

(b)  Review  appraiser’s  report  If  the 
review  appraiser  finds  foe  appraisal 
report(s]  to  be  acceptable,  he  shall  set 
forth  in  a  written  report  his 
reconunendatimi  as  to  the  fair  market 
value  of  foe  property.  The  reviewer's 
report  shall  identify  foe  appraisal 
report(s)  reviewed  and  e^qilain  the  basis 
for  his  recommendation. 

$42,111  EstabNshmentofJust 
compensatioa 

(a)  General.  Except  where  HUD 
program  regulations  specify  that  HUD 
shall  determine  just  compensation,  foe 
State  agency  shall  establish  foe  amount 
of  just  compensation  to  be  offered  to  foe 
owner  for  foe  real  property.  Such 
amount  shall  not  be  less  than — 

(1)  The  State  agency’s  review 
appraiser’s  recommendations  as  to  foe 
fair  market  value  of  foe  property;  or 

(2)  The  fair  market  value  estimate  set 
forth  in  foe  agency’s  apiMroved  appraisal, 
if  foe  property  is  valu^  at  $2,000  or  less 
and  the  appraisal  is  not  reviewed  by  a 
qualified  review  appraiser. 

(b)  Just  condensation  for  tenant- 
owned  improrements.  If  any  real 
propwty  improvement  has  been 
identified  as  being  foe  property  of  a 
tenant  who  has  tte  rig^  to  remove  it  or 
foe  obligation  to  remove  it  at  the 
expiration  of  his  term,  foe  State  agency 
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shall  determine  as  just  compensation  for 
such  improvement  the  greatest  of — 

(1)  The  amount  which  the 
improvement  contributes  to  the  fair 
market  value  of  the  real  property  (this 
may  be  defined  as  the  amount  by  which 
the  fair  market  value  of  the  real  property 
with  the  improvement  exceeds  the  fair 
market  value  of  the  real  property 
without  the  improvement):  or 

(2)  The  depreciated  replacement  cost 
of  the  improvement  installed. 
Depreciation  firom  all  sources,  including 
physical  deterioration,  functional 
obsolescence,  and  economic 
obsolescence,  shall  be  deducted;  or 

(3)  The  salvage  value  of  the 
improvement  as  defined  at  §  42.81. 

(c)  Influence  of  projects  on  just 
compensation.  To  the  extent  permitted 
by  State  law: 

(1)  In  determining  just  compensation 
for  real  property  to  be  acquired,  the 
State  agency  shall  disregard  any 
decrease  or  increase  in  die  fair  market 
value  of  the  real  property,  prior  to  the 
date  of  valuation,  caused  by  the  project 
for  which  the  property  is  to  be  acquired, 
or  by  the  likelihood  that  the  property 
woidd  be  acquired  for  the  project  other 
than  that  due  to  physical  deterioration 
within  the  reasonable  control  of  the 
owner:  and 

(2)  In  the  case  of  a  partial  acquisition, 
just  compensation  for  the  part  acquired 
shall  be  the  amount  by  which  the  fair 
maricet  value  of  the  entire  property  of 
the  owner,  disregarding  the  increase  or 
decrease  in  value  caused  by  the  project, 
exceeds  the  fair  market  value  of  the 
remainder,  taking  into  account  the 
increase  or  decrease  caused  by  the 
project. 

(d)  Owner  retention  of  improvements. 
If  the  owner  of  a  real  property 
improvement  is  permitted  to  retain  it  for 
removal  ofi-site,  the  amount  determined 
to  be  just  compensation  for  the  interest 
in  real  property  to  be  acquired  fi'om  him 
shall  be  not  less  than  the  amount 
determined  by  subtracting  the  salvage 
value  of  the  improvements  he  retains  for 
ofi-site  removal  from  the  amount 
determined  to  be  just  compensation  for 
his  entire  interest  in  tl;e  real  property. 

(e)  Payments  in  excess  of  just 
compensation.  Unless  prohibited  by 
State  law  or  HUD  program  regulations, 
the  State  agency  may  pay  an  owner,  as 
compensation  for  his  real  property,  an 
amount  in  excess  of  the  fair  market 
value  of  such  real  property.  However, 
any  such  determination  shall  tie  on  a 
case-by-case  basis  and  a  justification 
shall  be  included  in  the  applicable  case 
file.  Unjustified  overpayments  may  be 
determ^ed  to  be  ineligible  project  costs 
and/or  cause  for  HUD  to  impose 


sanctions  under  applicable  program 
regulations. 

$42,113  Statement  Of  the  basis  for  tha 
determination  of  just  compensation. 

At  the  time  of  the  initiation  of 
negotiations  to  acquire  the  real  property, 
the  State  agency  shall  furnish  the  owner, 
along  with  the  initial  written  purchase 
offer,  a  written  statement  of  the  basis 
for  the  determination  of  just 
compensation.  To  the  extent  permitted 
by  State  law,  the  statement  shall  include 
the  following — 

(a)  An  accurate  description  and 
location  identification  of  the  real 
property  and  the  interest  in  the  real 
property  to  be  acquired. 

(b)  An  inventory  identifying  the 
buildings,  structures,  fixtures,  and  other 
improvements,  including  appurtenant 
removable  building  equipment,  which 
are  considered  to  be  part  of  the  real 
property  for  which  the  offer  of  just  t 
compensation  is  made.  To  the  extent 
known,  the  owner  of  each  item  of  the 
inventory  which  is  not  owned  by  the 
owner  of  the  land  shall  be  identified. 

(c)  A  recital  of  the  amount  of  the  offer 
and  a  declaration  that  such  amount — 

(1)  Is  the  full  amount  believed  by  the 
State  agency  to  be  just  compensation  for 
the  property  and  is  not  less  than  the  fair 
market  value  of  the  property  as 
determined  on  the  basis  of  the 
appraisalfs): 

(2)  Disregards  any  increase  or 
decrease  in  the  fair  market  value  of  the 
property  caused  by  the  project  for  which 
the  property  is  to  be  acquired,  or  by  the 
likelihood  that  the  property  would  be 
acquired  for  such  project,  other  than 
that  due  to  physical  deterioration  within 
the  reasonable  control  of  the  owner,  and 

(3)  Does  not  reflect  any  relocation 
paymentss  or  other  relocation 
assistance  which  the  owner  is  entitled 
to  receive. 

(d)  The  recognized  definition  of  the 
term  “fair  market  value"  or  equivalent 
term  used  in  the  State  in  which  the  real 
property  is  located. 

(e)  A  brief  explanation  of  the  principal 
appraisal  techniques  used  in  appraising 
the  real  property  (e.g.,  market  data 
approach,  capitalization  of  net  income 
approach,  and/or  replacement  cost 
approach). 

(f)  In  the  case  of  a  tenant-owned 
improvement,  the  amount  determined  to 
be  just  compensation  for  the 
improvement  and  the  basis  for  such 
determination  as  set  forth  in  $  42.111(b) 
(just  compensation  for  tenant-owned 
improvements). 

(g)  If  dhly  a  portion  of  a  property  is  to 
be  acquired,  an  apportionment  of  the 


total  estimated  just  compensation  for 
the  partial  acquisition  between — 

(1)  An  amount  representing  just 
compensation  for  the  real  property  to  be 
acquired  (the  amount  considered  to  be 
the  fair  market  value  of  the  portion  to  be 
acquired  as  part  of  the  whole  property); 
and 

(2)  An  amount  representing  any 
damages  and  benefits  to  the  remaining 
portion  of  the  property.  A  brief 
description  of  such  damages  and 
benefits  shall  also  be  included. 

$  42.1 15  Acquisition  of  tenant-owned 
improvements. 

(a)  Improvements  considered  to  be 
real  property.  If  any  building,  structure, 
fixture,  or  other  improvement  would  be 
considered  to  be  real  property  if  it  was 
owned  by  the  owner  of  the  real  property 
on  which  it  is  located,  it  shall  be 
considered  to  be  a  real  property 
improvement  for  purposes  of  this 
subpart. 

(b)  Offer  to  acquire.  If  any  real 
property  improvement  has  been 
identified  as  being  the  property  of  a 
tenant  who  has  the  right  to  remove  it  or 
the  obligation  to  remove  it  at  the 
expiration  of  his  term,  the  State  agency 
shall  furnish  the  tenant  a  written  offer  to 
acquire  such  improvement  for  the 
amount  determined  to  be  just 
compensation  for  the  .improvement  as 
described  at  $  42.111(b)  and  a  written 
statement  of  the  basis  for  its 
determination  as  described  at  $  42.113. 

(c)  Special  conditions.  No  payment 
shall  be  made  to  a  tenant  for  his  real 
property  improvements  unless — 

(1)  The  tenant,  in  consideration  for  the 
payment,  assigns,  transfers,  and 
releases  to  the  State  agency  all  his  right 
title,  and  interest  in  the  improvement 

(2)  The  owner  of  the  real  property  on 
which  the  improvement  is  located 
disclaims  all  interest  in  the 
improvement  and 

(3)  The  payment  does  not  result  in  the 
duplication  of  any  compensation 
otherwise  authorized  by  law. 

(d)  Right  to  alternative  compensation. 
A  tenant  has  the  right  to  reject  payment 
under  this  sectipn  and  obtain  payment 
for  his  real  property  interests  in 
accordance  with  other  applicable  law. 

$42,117  Notic*  of  determination  not  to 
acquire. 

If  the  State  agency  has  issued  a 
preliminary  acquisition  notice  or  a  firm 
offer  to  acquire,  cmd  later  determines 
not  to  acquire  the  real  property,  it  shall 
so  notify  the  owner  and  any  person  who 
is  occupying  the  property  or  has 
received  a  preliminary  relocation  notice 
(described  at  $  42.203).  The  notice  shall 
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be  served  in  writing  within  10  days  after 
the  determination  not  to  acquire  and 
shall  appropriately  notify  those  who  will 
not  be  ebgible  for  relocation  assistance. 
However,  if  a  notice  of  displacement 
(described  at  1 42.205)  has  already  been 
issued,  it  may  not  be  cancelled,  u^ess 
the  person  has  not  yet  moved  and  die 
State  agency  agrees  to  reimburse  him  for 
any  expenses  incurred  to  satisfy  any 
binding  ccmtractual  relocation 
obligations  entered  into  after  the 
effective  date  of  the  notice  of 
displacement 

§42.119  Expenses  incklental  to  transfer 
of  title  to  the  State  agency. 

(a)  Eligible  costs.  The  State  agency 
shall  reimburse  the  owner  for  aU 
reasonable  expenses  he  necessarily 
incurred  for — 

(1)  Recording  fees,  transfer  taxes, 
documentary  stamps,  title  certificates 
and  other  evidence  of  tide,  boundary 
surveys  and  legal  descriptions  of  the 
real  property,  and  similar  expenses 
incidential  to  conveying  the  real 
property  to  the  State  agency.  However, 
the  State  agency  is  not  required  to  pay 
costs  solely  required  to  perfect  the 
owner’s  title  to  the  real  property; 

(2)  Penalty  costs  and  other  charges  for 
prepayment  of  any  preexisting  recorded 
mortgage  entered  into  in  good  faith 
encumbering  the  real  property;  and 

(3)  The  pro  rata  portion  of  any  prepaid 
real  property  taxes  and  other  charges 
for  public  services  such  as  water, 
sewage  and  trash  collection,  which  are 
allocable  to  the  period  subsequent  to  the 
date  the  State  agency  obtains  tide  to,  or 
effective  possession  of  the  property, 
whichever  is  earlier. 

(b)  Method  of  payment.  Whenever 
possible,  the  State  agency  shall  pay  for 
costs  eligible  for  reimbursement  under 
this  section  direcdy  and  minimize  the 
need  for  an  owner  to  pay  any  such  costs 
from  his  own  finances  and  then  claim 
reimbursement  from  the  State  agency.  If 
the  real  property  is  acquired  by  direct 
purchase,  reimbursement  of  documented 
settlement  costs  shall  be  made  at 
settlement  If  the  property  is  acquired  by 
condemnation,  such  reimbursement 
shall  be  made  as  soon  as  possible  after 
the  deposit  of  funds  to  satisfy  the  court 
award. 

(c)  Claims  after  acquisition.  A  claim 
by  t^  owner  for  reimbursemmit  of 
settlement  costs  shall  be  submitted  to 
the  State  agency  within  6  months  after 
the  acquisition  of  the  property  or  the 
court  award  in  a  condemnation 
proceeding.  However,  the  ^ate  agency 
may  extend  this  time  period. 

{d\  Appeals.  An  owner  who  believes 
that  he  has  been  denied  the  full  amoimt  • 


of  a  payment  to  which  he  is  entitled 
under  para^pk  (a)  of  this  section  may 
appeal  that  denial  under  Subpart  J 
(Appeals)  of  the  regulations  in  this  part 

§  42.121  Statement  of  settlement  cost 

A  statement  of  settiement  cost  shall 
be  prepared  and  furnished  to  the  owner 
at  the  settlement  of  the  acquistion,  or  as 
soon  as  feasible  after  the  award  of  the 
judgment  in  a  condemnation  proceeding. 
The  statement  shall  include  an 
identification  of  all  known  incidental 
costs  for  which  the  owner  has  been 
reimbursed  or  may  be  entitled  to 
reimbursement  under  §  42.119  (Expenses 
incidental  to  transfer  of  title).  The 
statement  shall  be  dated  and  certified  as 
true  and  correct  by  the  closing  attorney 
or  other  person  handling  the  transaction. 

§  42.423  Certain  litigation  expenses. 

(a)  General.  The  State  agency  shall 
reimburse  the  owner  of  the  real  property 
for  the  owner’s  reasonable  costs, 
disbursements  and  expenses,  including 
reasonable  attorney,  appraisal  and 
engineering  fees,  actually  and 
necessarily  incurred  because  of  a 
condemnation  proceeding,  if — 

(1)  The  filial  judgment  of  the  court 
having  jurisdiction  over  the 
condsomation  proceeding  is  that  the 
State  agency  cannot  acquire  the  real 
property  by  condenmation;  or 

(2)  The  condemnation  proceeding  is 
aba^oned  by  the  State  agency  other 
than  under  an  agreed-upon  settlement  of 
the  proposed  acquisition  of  the  property 
by  direct  purchase;  or 

(3)  A  court  of  competent  jurisdiction 
renders  a  judgment  in  favor  of  the 
owner  as  plaintiff  in  an  inverse 
condemnation  proceeding  or  the  State 
agency  effects  a  settlement  of  such 
proceeding. 

(b)  Time  for  filing  claim.  A  claim  for 
payment  under  paragraph  (a)  of  this 
section  shall  be  submit^  within  6 
months  after  final  judgment  in  tiie 
condenmation  proceeding,  or  the 
abandonment  of  the  proceeding  by  the 
State  agency,  whichever  is  applicable. 
However,  the  State  agency  may  extend 
this  time  period. 

(c)  Documentation  of  claim.  A  claim 
for  payment  under  paragraph  (a)  of  this 
section  shall  be  sunqmrted  by  sudi 
reasonable  documentation  as  may  be 
required  by  the  State  agency. 

(d)  Appeals.  Any  osvner  \riio  believes 
that  he  has  bem  denied  the  full  amoimt 
of  a  payment  to  which  he  it  entitled 
under  paragraph  (a)  of  tiiis  section  may 
appeal  the  desial  under  Subpart ) 
(Appeals)  of  the  regulations  in  this  part 


§  42.125  Acquisition  recordkeeping. 

The  State  agency  shall  maintain  a 
separate  acquisition  file  for  each  real 
property  acquisition  for  at  least  three 
years  after  cooqiletion  of  the  project 
final  settlement  of  the  acquisition,  or  the 
disposition  of  the  applicable  relocation 
records,  whichever  is  latest.  All  data 
shall  be  readily  accessible  and  available 
to  HUD  on  request.  The  State  agency 
shall  also  maintain  a  summary  list 
identifying  all  planned  and  completed 
acquisitions  for  the  project.  Except  as 
otherwise  specified,  each  separate 
acquisition  file  shall  include — 

(a)  A  record  form  indicating  the 
applicable  HUD  project  number,  date  of 
project  approval,  the  State  agency’s 
parcel  number  for  the  real  property  and 
the  name  of  each  owner  and  tenant; 

(b)  A  copy  of  the  preliminary 
acquisition  notice  (copy  of  standard 
brochure  not  required),  and  evidence, 
including  date,  of  receipt  by  owner; 

(c)  Evidence  that  owner  was  invited 
to  accompany  each  appraiser  on  his 
inspection  of  the  real  property; 

(d)  A  copy  of  any  appraisal  report, 
including  any  review  appraiser’s  report 
on  which  the  determinatimi  of  just 
compensation,  was  based.  However, 
such  appraisal  report(s)  may  be  filed 
separately  with  an  appropriate 
reference  in  the  acquisition  file; 

(e)  A  copy  of  document  establishing 
just  compensation  or  reference  to 
location  of  the  document; 

(f)  A  copy  of  the  written  purchase 
offer,  inclu^Ung  all  basic  terms  and 
conditions,  and  citation  of  date  of 
delivery  to  owner, 

(g)  A  copy  of  the  statement  of  the 
basis  for  the  determination  of  just 
compensation  and  citation  of  ^te  of 
delivery  to  owner; 

(h)  A  copy  of  any  purchase  agreement, 
deed,  declaration  of  taking,  waiver,  or 
related  document  involving  the 
conveyance; 

(i)  A  copy  oi  the  statement  of 
settlement  cost; 

(j)  Evidence  that  owner  received 
purchase  price;  and 

(k)  A  copy  of  any  appeal  concerning  a 
payment  under  1 42.119  or  f  42.123, 
together  with  a  copy  of  all  pertinent 
determinations  ai^>  other  relevant 
documentation. 

§  42.127  Effect  of  tbeae  regulatione  on 
acquisition. 

(ahThe  provisions  of  Si  42.103, 42.107, 
42.109, 42.111, 42.113,  and  42.115  create 
no  rights  orliabfifties  and  shall  not 
affect  tiw  vahdity  of  any  property 
acquisition  by  purchase  or 
condemnation. 
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(b)  Nothing  in  these  regtilations  shall 
be  construed  as  creating  in  any 
condemnation  proceedings  brought 
under  the  power  of  eminent  domain  any 
element  of  value  or  of  damage  not  in 
existence  immediately  prior  to  January 
2.1971. 

Subpart  C— General  Relocation 
Requirements 

§  42201  Purpose  and  applicability. 

This  subpart  prescribes  general 
requirements  governing  the  provision  of 
relocation  payments  and  other 
relocation  assistance  under  the 
regulations  in  this  part.  The  relocation 
requirements  of  the  regulations  in  this 
part  apply  to  the  relocation  of  any 
displaced  person  as  defined  at  §  42.49. 

§  42.203  Preliminary  relocation  notice. 

Under  certain  HUD-assisted 
programs,  the  notice  of  displacement 
(described  at  §  42.205)  or  notice  of  right 
to  continue  in  occupancy  (described  at 
S  42.207]  is  not  issued  within  thirty  days 
after  the  initiation  of  negotiations.  In 
these  programs  (see  S  42.205(c)).  the 
State  agency  shall,  within  30  days  after 
the  initiation  of  negotiations,  issue  a 
preliminary  relocation  notice  to  each 
occupant  of  the  property.  The  notice 
shall — 

(a)  Identify  the  project; 

(b)  Insofar  as  possible,  inform  the 
person  whether  or  not  he  will  be 
required  to  relocate  permanently  as  a 
result  of  the  project; 

(c)  Explain  that  the  preliminary 
relocation  notice  is  not  a  notice  to 
vacate  the  real  property  and  that  the 
person  will  not  be  entitled  to  relocation 
payments  or  other  relocation  assistance 
under  the  Uniform  Act,  unless  he  is 
occupying  the  property  on  the  effective 
date  of  a  notice  of  displacement  that  has 
been  issued  to  him; 

(d)  Indicate  that  if  the  person  remains 
in  the  property  until  [specify  eligibility 
action),  he  may  become  eligible  for 
relocation  payments  and  other 
assistance  or  be  issued  a  notice  of  right 
to  continue  in  occupancy,  whichever  the 
case  may  be.  The  provisions  of  the 
notice  or  notices  to  which  reference  is 
made  shall  be  generally  described;  and 

(e)  Generally  describe  the  relocation 
payments  and  other  assistance  for 
which  the  person  may  become  eligible, 
including  the  maximum  allowable  dollar 
amounts  and  basic  conditions  of 
eligibility  for  the  payments. 

§  42205  None*  of  dtepiacomont 

(a)  General.  The  State  agency  shall 
issue  a  written  notice  of  displacement  to 
each  person  to  be  displaced  (see 


definition  of  displaced  person  at 
§  42.49).  Except  as  provided  in 
paragraph  (c)  of  this  section,  the  notice 
shall  be  issued  not  later  than  thirty  (30) 
days  after  the  initiation  of  negotiations 
and  shall  be  effective  on  the  date  of  the 
initiation  of  negotiations.  The  notice 
shall — 

(1)  Identify  the  project  and  inform  the 
person  of  his  eligibility  for  relocation 
payments  and  other  assistance  and  the 
effective  date  of  that  eligibility; 

(2)  Generally  describe  the  relocation 
payment(s)  for  which  he  may  be  eligible 
and  indicate  the  estimated  amount  or 
range  of  such  payment(s),  the  basis  of 
the  estimate  for  any  replacement 
housing  payment,  the  basic  conditions  of 
eligibility,  and  the  procedures  for 
obtaining  the  payment(s]; 

(3)  Inform  him  that  he  will  be  given 
other  help  (e.g.,  housing  referrals)  to 
facilitate  the  move; 

(4)  Include  a  copy  of  either  (i)  the 
applicable  HUD  information 
brochure(s),  "Relocation  Assistance  to 
Displaced  Homeowners."  "Relocation 
Assistance  to  Displaced  Tenants."  or 
"Relocation  Assistance  to  Displaced 
Businesses,  Farms,  and  NonproRt 
Organizations,"  or  (ii)  statement(s) 
containing  substantially  the  same 
information,  modified  as  necessary  to 
conform  to  the  requirements  of  State 
law. 

(b)  Automatic  notice  of  displacement. 
A  person  shall  be  deemed  to  have  been 
issued  a  notice  of  displacement  and  to 
be  eligible  for  relocation  payments  and 
other  assistance  under  these  regulations, 
if — 

(1)  He  is  not  issued  a  written  notice  of 
displacement  under  this  section  or  a 
notice  of  right  to  continue  in  occupancy 
(described  at  §  42.207)  within  thirty  (30) 
days  after  the  initiation  of  negotiations, 
or,  if  applicable,  within  the  period 
described  at  paragraph  (c)  of  this 
section.  The  automatic  notice  of 
displacement  shall  be  effective  on  the 
initiation  of  negotiations  (or  the  date 
described  at  paragraph  (c)  of  this 
section).  As  soon  as  possible  after 
discovery  of  its  error,  the  State  agency 
shall  issue  the  person  a  written  notice  of 
displacement.  If,  after  receiving  the 
%vritten  notice  of  displacement,  the 
tenant  indicates  a  preference  to 
continue  in  occupancy,  the  State  agency 
may  enter  into  a  voluntary  agreement 
under  which  the  tenant  waives  his 
relocation  rights  as  a  condition  of 
receiving  a  notice  of  right  to  continue  in 
occupancy.  Upon  execution  of  such 
agreement,  the  automatic  notice  of 
displacement  is  cancelled;  or 


(2)  He  is  a  tenant  who  has  been  issued 
a  notice  of  right  to  cMitinue  in 
occupancy  (described  at  S  42.207).  but 
the  State  agency  fails  to  meet  one  or 
more  of  its  commitments  to  him  under 
that  notice.  The  tenant  is  entitled  to  the 
full  amount  of  the  relocation  payments 
and  other  assistance  provided  imder 
these  regulations  (not  a  prorated 
amount),  and  the  State  agency  shall 
immediately  acknowledge  this  right  by 
issuing  to  him  a  written  notice  of 
displacement,  effective  on  the  date  of 
the  violation.  If  the  State  agency  does 
not  issue  the  written  notice  of 
displacement,  the  person  must  file  an 
appeal  under  Subpart  J  (Appeals)  within 
six  months  after  (i)  his  permanent  move 
from  the  property,  or  (ii)  the  end  of  the 
4-year  occupancy  period,  whichever  is 
earlier.  ^ 

(c)  Modification  of  eligibility  date.  For 
certain  HUD-assisted  projects, 
applicable  program  regulations  may 
establish  a  different  time  period  for  the 
issuance  of  a  notice  of  displacement  or 
notice  of  right  to  continue  in  occupancy. 
In  the  case  of  a  Section  8  substantial 
rehabilitation  project  in  a  neighborhood 
strategies  area  (see  24  CFR  Part  881, 
Subpart  C),  the  notice  of  displacement 
or  notice  of  right  to  continue  in 
occupancy  shall  be  issued  within  60 
days  after  HUD  notification  of  the 
approval  of  the  proposal  for  the  project. 
Ibe  notice  of  displacement  under 
paragraph  (a)  or  (b)(1)  of  this  section 
shall  be  effective  on  the  date  of  the  HUD 
notification  of  the  approval  of  the 
proposal  for  the  project. 

§  42207  Notice  of  right  to  continue  in 
occupancy. 

(a)  General.  If  a  tenant  of  a  dwelling 
(not  an  owner-occupant)  is  permitted  to 
continue  in  occupancy  of  a  dwelling  in 
accordance  with  the  provisions  of  this 
section,  he  is  not  considered  a  displaced 
person  under  the  Uniform  Act  or  the 
regulations  in  this  part.  Within  thirty 
(30)  days  after  the  initiation  of 
negotiations  (or  by  the  date  described  in 
S  42.205(c)).  the  State  agency  shall  issue 
a  written  notice  to  each  residential 
tenant  who  will  not  be  displaced  for  the 
project.  The  notice  shall  indicate  the 
nature  of  the  project  and  that,  if  the 
property  is  acquired  and/or 
rehabilitation  is  initiated,  as  the  case 
may  be,  he  will  be  permitted  to  continue 
in  occupancy  under  the  following 
conditions — 

(1)  The  tenant  shall  have  the  right  to 
lease  and  occupy  a  decent,  safe,  and 
sanitary  dwelling  which  is  either  his 
current  dwelling  or  a  comparable 
replacement  dwelling  located  within  the 
same  building  or  nearby  building 


Federal  Register  /  Vol.  44.  No.  104  /  Tuesday.  May  29.  1979  /  Rules  and  Regulations 


located  on  the  same  site,  for  a 
continuous  period  of  at  least  four  years. 
The  four-year  period  shall  begin  on  the 
date  of  acquisition,  or  the  date  the 
dwelling  is  placed  in  decent,  safe,  and 
sanitary  condition,  or  the  termination 
date  of  any  required  temporary 
relocation,  whichever  is  latest.  The 
conditions  of  occupancy  imposed  in  the 
lease  shall  be  reasonable  and,  in  the 
case  of  a  low-income  public  housing 
project  (see  S  42.61(b)),  shall  conform  to 
the  requirements  of  24  CFR  Part  866. 

(2)  Tlie  tenant’s  monthly  housing  cost 
(defined  at  S  42.67)  for  the  four-year 
period  shall  not  exceed  twenty-five 
percent  of  his  gross  income,  or  the  fair 
market  rent  for  the  dwelling,  whichever 
is  lesser. 

(3)  The  tenant  shall  not  be  required  to 
move  finm  his  dwelling,  other  than  for  ~ 
cause  (see  S  42.219),  u^ess  the  move  is 
necessary  to  carry  out  the  project.  If  any 
such  move  is  required,  (i)  not  more  than 
one  temporary  relocation  by  the  tenant 
shall  be  required,  (ii)  the  temporary 
relocation,  if  any,  shall  not  exceed 
twelve  months  in  duration,  (iii)  a  decent, 
safe,  and  sanitary  dwelling  in  a  location 
not  generally  less  desirable  than  that  of 
the  acquired  dwelling  with  respect  to 
public  and  conunercial  facilities  and  the 
occupant’s  place  of  employment  shall  be 
available  to  the  tenant  for  the  period  of 
any  temporary  relocation,  and  (iv)  the 
State  agency  shall  pay  actual 
reasonable  out-of-pocket  expenses, 
including  all  moving  costs  and  any 
increase  in  monthly  housing  cost 
(defined  at  S  42.67),  incurred  by  the 
tenant  in  connection  with  the  move(s) 
and/or  temporary  relocation;  and 

(4)  The  provisions  of  S  42.205(b)(2) 
shall  be  explained  along  with  a  brief 
description  of  the  relocation  assistance 
to  which  the  tenant  would  be  entitled,  if 
one  or  more  of  the  commitments  to  him 
under  this  notice  is  not  met 

(b)  Special  conditions.  (1)  The  State 
agency  shall  take  such  steps  as  may  be 
necessary  to  insure  that  no  person  who 
continues  in  occupancy  under  the 
provisions  of  this  section  is  subjected  to 
an  unreasonable  change  in  the  character 
of  his  immediate  environment  without 
*  being  given  the  opportunity  to  move  and 
qualify  for  relocation  assistance  as  a 
displaced  person.  Special  attention  shall 
be  given  to  the  needs  of  the  elderly, 
handicapped  persons,  and  tenants  with 
special  problems. 

(2)  In  determining  whether  or  not 
temporary  relocation  is  necessary  to 
facilitate  the  rehabilitation,  the  State 
agency  must  consider  any  hardships 
likely  to  result  if  the  person  occupies  the 
property  during  the  rehabilitation. 


(c)  Notice  prohibited.  The  State 
agency  shall  not  issue  a  notice  of  right  to 
continue  in  occupancy  of  a  dwelling  that 
is  to  be  demolished  for  the  project  or 
altered  for  the  project  in  such  a  way  that 
the  tenant  would  be  required  to  vacate 
the  dwelling  after  the  4-year  guarantee 
period  expired. 

(d)  Tenant  moves  prior  to  notice.  If  a 
tenant  moves  fi*om  die  real  property 
before  he  is  issued  a  notice  of  right  to 
continue  in  occupancy  (but  after  the 
initiation  of  negotiations),  the  State 
agency  shall  not  issue  him  a  notice  of 
rij^t  to  continue  in  occupancy,  unless  it 
agrees  to  reimburse  the  tenant  for  any 
expenses  incurred  to  satisfy  any  binding 
contractual  obligations  securing  the 
dwelling  to  whi^  he  moved  and  all 
reasonable  out-of-pocket  expenses  for 
the  move  to  that  dwelling  and  his  return 
move  to  the  acquired  dwelling.  The 
tenant  shall  be  informed  of  this 
agreement. 

(e)  Recordkeeping.  The  State  agency  * 
shall  maintain  a  separate  file  for  each 
tenant  issued  a  notice  in  accordance 
with  this  section.  All  data  shall  be 
readily  available  to  HUD  on  request 
Each  ^e  shall  be  retained  for  at  least 
three  years  after  the  termination  of  the 
four-year  guarantee  period  and  shall 
contain — 

(1)  A  copy  of  the  notice  of  right  to 
continue  in  occupancy  issued  to  the 
tenant 

(2)  Documentation  of  the 
determination(s)  of  the  rent  to  be  paid 
by  the  tenant  during  the  four-year 
guarantee  period; 

(3)  If  a  temporary  relocation  is 
required,  evidence  of  compliance  with 
paragraph  (a)(3)  of  this  section; 

(4)  An  inspection  certificate  indicating 
that  the  dwelling  was  decent  safe,  and 
sanitary  at  the  beginning  of  the  four- 
year  period  and  the  date  that  period 
began;  and 

(5)  A  copy  of  any  appeal  filed  in 
accordance  with  Subpart )  and  all 
related  determinations. 

9  42.209  Availability  of  comparaMa 
rapiacament  dwaMnga  prior  to 
diapiaeainanL 

(a)  General.  This  section  applies  only 
to  persons  to  be  displaced  from  a 
dwelling.  The  State  agency  shall  not 
require  a  person  to  move  from  his 
dwelling,  unless  he  has  been  given  a 
reasonable  choice  of  opportunities  to 
relocate  to  a  comparable  replacement 
dwelling  (defined  at  9  42.45).  If  a  person 
must  be  required  to  move  after  he 
refuses  without  justification  to  accept 
any  of  the  opportunities  provided  to  him 
to  enable  him  to  relocate  to  a 
comparable  replacement  dwelling,  the 


State  agency  shall  include  in  the  case 
file  a  fidl  justification  for  its  action.  That 
justification  shall  describe  in  full  detail 
the  specific  opportimities  and  assistance 
(see  9  42.211)  provided  to  the  person 
prior  to  his  displacement  to  enable  him 
to  relocate  to  a  comparable  replacement 
dwelling. 

(b)  Circumstances  permitting  waiver. 
The  provisions  of  paragraph  (a)  of  this 
section  implement  Section  205(c)(3)  of 
the  Uniform  Act  These  provision^  will 
not  be  waived,  unless  it  is  necessary  for 
the  State  agency  to  require  a  person  to 
move  because  of — 

(1)  A  major  disaster  as  defined  in 
Section  102(c)  of  the  Disaster  Relief  Act 
of  1974  (42  U.S.C.  5121);  or 

(2)  A  Presidentially  declared  national 
emergency;  or 

(3)  Another  emergency  which  requires 
immediate  vacation  of  the  real  property, 
such  as  when  continued  occupancy  of 
the  dwelling  constitutes  a  substantial 
danger  to  the  health  or  safety  of  the 
occupants  or  the  public. 

(c)  Request  for  waiver.  If  the  State 
agency  believes  that  a  waiver  of  the 
provisions  of  paragraph  (a)  of  this 
section  is  necessary,  it  shall  request 
HUD  Area  Office  approval  for  the 
waiver  as  soon  as  possible.  The  request 
to  HUD  shall  include — 

(1)  An  explanation  of  the  necessity  for 
the  waiver,  including  a  description  of 
the  emergency  causing  the  need  for  the 
waiver; 

(2)  An  estimate  of  the  duration  of  any 
resulting  temporary  relocation;  and 

(3)  A  copy  of  the  notice  sent  or  to  be 
sent  in  accordance  with 

9  42.209(d)(2)(iv). 

(d)  Basic  rules  when  emergency  move 
takes  place.  (1)  If  a  person  moves  from 
the  property  on  or  after  the  effective 
date  of  a  notice  of  displacement  that  has 
been  issued  to  him  as  described  at 

9  42.205(a)  or  (b),  he  is  eligible  for  the 
relocation  payments  and  other 
assistance  prescribed  by  the  regulations 
in  this  part  That  eligibility  is  not 
affected  when  the  immediate  cause  of 
the  move  is  an  emergency  (e.g.,  a  fire). 

(2)  Whenever  a  person  is  required  to 
relocate  for  a  temporary  period  because 
of  an  emergency  as  described  in 
paragraph  (b)  of  this  section,  the  18- 
month  period  within  which  he  must  file 
any  claim  for  a  relocation  payment  (see 
9  42.221(b))  and  the  one-year  period 
within  which  he  must  obtain  and  occupy 
a  replacement  dwelling  in  order  to  be 
eligible  for  a  replacement  hoiising 
payment  (see  9  42.401(a)(2)  and 
9  42.451(c))  shall  begin  on  the  date  the 
person  moves  from  the  temporarily- 
occupied  dwelling.  The  State  agency 
shall-* 
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(i)  Assure  that  a  decent  safe,  and 
sanitary  dwdhng  is  made  available  to 
the  person  for  the  period  of  the 
temporary  relocation; 

(ii)  Assure  that  at  the  earliest 
possiUe  time,  but  in  no  event  later  than 
12  months  after  the  date  of  such  move, 
the  person  is  given  reasonable 
opportunities  to  relocate  permanently  to 
a  comparaMe  replacement  dwelling  in 
accor^noe  with  the  r^ulations  in  this 
part 

(iii)  Pay  actual  reasonable  out-of- 
pocket  expensm,  including  any  moving 
costs  and  any  increase  in  monthly 
housing  cost  (defined  at  fi  42.67), 
incurred  in  connection  wiUi  the 
temporary  relocation;  and 

(iv)  Promptly  ftunish  a  written  notice 
to  the  person  informing  him  of  the 
requireraeats  of  this  paragraph  (d)  and 
that  the  relocatioa  payments  and 
assistance  to  which  he  is  entitled  under 
these  regulations  will  not  be  affected  by 
any  payments  arid  other  assistance 
provided  in  connection  with  the 
temporary  relocation.  A  copy  of  the 
notice  sh^  be  placed  in  die  relocation 
case  file. 

§42.211  RetecsfMon  isststance  advisory 
services. 

(a)  General  The  State  agency  shall 
cany  out  a  relocation  assistance 
advisory  program  which  satisHes  the 
requirements  of  Htte  VI  of  the  Civil 
Ri^ts  Act  (rfl964  (42  U.S.C.  2000d  et 
seq.).  Title  VIII  of  the  Civil  Rights  Act  of 
1968  (42  U.S.C.  3601  et  seq.),  and 
Executive  Order  11063  (27  FR 11527), 
and  offers  the  services  described  in 
paragraph  (b)  of  ffiis  section  and 

§  42.213.  If  the  State  agency  dietermines 
that  a  person  occupying  property 
adjacent  to  die  real  property  acquired 
for  the  project  is  caused  substantial 
economic  injury  because  of  such 
acquisition,  it  may  offer  such  services  to 
such  person. 

(b)  Services  to  be  provided.  The 
advisory  program  shall  include  such 
measures,  facilities,  and  services  as  may 
be  necessary  or  appropriate  in  order 

(1)  Personally  interview  each  person 
to  be  displaced,  determine  his  relocation 
needs  and  preferences,  and  explain  to 
him  the  relocation  payments  and  other 
assistance  for  wluch  he  may  be  eligible, 
the  related  eligibility  requirements,  and 
the  procedures  for  obtaining  such 
payments  and  assistance; 

(2)  Provide  current  and  continuing 
information  on  the  availability,  purchase 
prices,  and  rental  costs  of  comparable 
replacement  dwellings  and  comparable 
commercial  and  farm  properties  and 
locations,  as  ffie  case  may  be.  If  any 


referral  is  made  to  a  decent,  safe,  and 
sanitary  dwelling  which  is  not  a 
comparable  replacement  dwelling  or  to 
a  comparable  replacement  dwelling  for 
which  the  cost  may  exceed  that  to  be 
used  as  the  upper  limit  for  establishing  a 
replacement  housing  payment  as 
determined  under  §  42.4S7(a],  the  State 
agency  shall  inform  the  person  of  his 
right  to  a  comparable  replacement 
dwelling  and  the  criteria  for  a 
comparable  replacement  dwelling  and 
shall  indicate  the  estimated  purchase 
price  or  rental  cost  to  be  used  as  the 
basis  for  establisbing  the  upper  limit  of 
the  replaoement  housing  payment  and 
the  basis  of  that  estimate.  The  housing 
must  be  inspected  prior  to  referral  to 
assure  that  it  omets  applicable 
standards  (see  ||  42,^  and  42.47).  The 
State  agency  ahaH  not  make  refeirals  on 
the  basis  of  tistiags  provided  by  a 
broker  who  has  not  certiffed  his 
compliance  with  applicable 
antidiscriminalioB  laws; 

(3)  Assure  timt  oMoparable 
replacement  dwelltags  are  available  to 
all  persons  to  be  diq>laoed  as  described 
at  §  42.209(a); 

(4)  Assist  any  person  displaced  from 
his  Imsiness  or  farm  operation  to  obtain 
and  become  estidilished  in  a  suitable 
replacement  location; 

(5)  Supply  persons  to  be  displaced 
with  appropriate  mformation  concerning 
Federal  and  State  housing  programs, 
disaster  loan  and  otiier  programs 
administered  by  tiie  Small  Business 
Administration,  and  other  Federal  or 
State  programs  offering  assistance  to 
persons  to  be  displaced 

(6)  Insure  that  the  relocation  process 
does  not  result  in  different  or  separate 
treatment  on  account  of  race,  color, 
religion,  national  origin,  sex,  or  source 
of  income: 

(7)  Assure  that  during  the  period 
between  acquisition  and  displacement, 
property  occupied  by  a  person  to  be 
displaced  is  maintained  in  a  safe  and 
habitable  condition;  and 

(8)  Minimize  hardships  to  persons  in 
adjusting  to  relocation. 

(c)  Coordination  of  relocation 
activities.  The  State  agency  shall 
coordinate  its  relocation  activities  with 
project  woric  and  other  local 
governmental  actions  to  the  extent 
necessary  to  enable  it  to  carry  out  its 
relocation  assistance  advisory  program, 
while  giving  due  regard  to  the  relocation 
needs  of  other  local  programs.  The  State 
agency  shall  cooperate  with  other  local 
displacing  agencies  to  insure  that;  to  the 
extent  possible,  persons  displaced 
receive  consistent  treatment. 


§42.213  Affirmativa  action  for  low  income 
and  minority  paraana. 

(a)  Availability  of  replacement 
dwellings  in  non-impacted  areas  prior  to 
displacement.  The  State  agency  ^all 
not  require  a  minority  or  low-income 
person  to  move  from  hh  dwelling,  unless 
he  has  been  given  opportunities  to 
relocate  to  a  comparable  replacement 
dwelling  that  is  not  located  in  an  area  of 
low-income  and/or  minority 
concentration,  if  sudh  opportunities  are 
available.  This  requirement  is  in 
addition  to  that  contained  in  $  42.209(a). 

(b)  Advisory  Services.  In  currying  out 
its  relocation  activities,  die  State  agency 
shall  provide  additional  assistance  in 
order  to  assure  tint  Full  rdioice  and  real 
oppKirtunities  exist  for  low-income  and 
minority  families  and  individuals  to 
select  replacement  dwellings  from  the 
total  housing  market  thereby  facilitating 
desegregation  and  racially  and 
economically  tncluaive  patterns  of 
occupancy.  All  low-income  and  minority 
persons  shall  be  inforoMd  through 
personal  interview  (see  f  42,211(b)(l))  of 
housing  opportunitiM  outside  of  low- 
income  and  minority  nei^boihoods, 
and  of  the  full  scope  of  actional 
assistance  availaUe,  and  shall  be 
encouraged  to  take  advantage  of  these 
opportunities.  The  State  agency  shall 
provide,  or  secure  throui^  contract  with 
fair  housing  or  civil  groups, 
additional  assistance  arhich  diall 
include,  but  not  to  be  Inmted  to— 

(a)  All  services  necessary  to 
familiarize  low-incocne  and  minority 
persons  with  non-impacted 
neighboihoods  induding  transportation, 
escort  services  to  brokers  or  rental 
oftices,  and  counseling  and  help  to 
obtain  whatever  services  and  sources  of 
assistance  may  be  available  both  before 
and  after  relocation  (eg,,  schools, 
transportation,  food  stamps,  medicare, 
jobs);  and 

(2)  All  services  necessary  to  insure 
that  in  securing  replacement  bousing 
persons  are  not  discriminated  against  by 
brokers,  rental  agents,  or  mortgagees  on 
the  basis  of  race,  color,  leligion.  creed, 
sex  or  national  origin.  Discrimmatory 
acts  include,  but  are  not  limited  to. 
refusal  to  rent  or  sdl  offering  a  unit  on 
different  terms,  radal  steering  by 
directing  minorities  and  whites  to 
different  nei^borhoodt.  and  requiring 
different  minimum  staadards  of  income, 
payments,  deposits,  nr  other  financial 
requirements  or  standards.  Services  to 
be  provided  by  the  State  agency  indude, 
but  are  not  limited  to:  (i)  A  description 
in  lay  language  (bilingual  if  appropriate) 
of  varying  types  of  ducrimination  and  erf 
the  displac^  person's  rights  to  remedy 
under  Title  Vfl  of  the  Gvil  Rights  Act  irf 
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1968:  (ii)  follow-up  testers  or  auditors  if 
discrimination  is  suspected,  and  (iii) 
assistance  in  filing  for  administrative 
and  judicial  relief  if  discrimination  is 
alleged. 

§  42.215  Fair  rental  charges. 

The  amount  charged  a  former  owner 
or  tenant  for  the  use  of  the  real  property 
between  the  date  of  acquisition  and  the 
date  of  displacement  for  the  project 
shall  not  exceed  the  fair  rental  value  for 
a  short-term  occupier  or  the  fair  market 
rent,  whichever  is  less.  The  monthly 
housing  cost  (defined  at  $  42.67)  for  a 
dwelling  so  occupied  shall  not  exceed  25 
percent  of  the  person's  average  monthly 
gross  income. 

§  42.217  Ninaty-day  noUca. 

(a)  General.  Unless  there  is  an  urgent 
need  for  the  property  (see  paragraph  (d) 
of  this  section),  the  State  agency  shall 
not  require  any  lawful  occupant  to  move 
from  his  dwelling  or  to  move  his 
business  or  farm  operation,  without  at 
least  90  days'  advance  written  notice  of 
the  earliest  date  by  which  he  may  be 
required  to  vacate  the  property.  The  90- 
day  notice  must  include  a  specific  date 
by  which  the  property  must  be  vacated 
or  include  a  statement  indicating  that 
the  occupant  will  be  given  a  further 
written  notice  indicating  at  least  30  days 
in  advance,  the  specific  date  by  which 
be  must  vacate. 

(b)  Timing  of  notice.  The  90-day 
notice  shall  not  be  given  before  the 
notice  of  displacement  is  issued.  Also,  it 
shall  not  be  given  to  the  lawful  occupant 
of  a  dwelling,  unless  he  has  been  given  a 
reasonable  choice  of  opportunities  to 
relocate  to  a  comparable  replacement 
dwelling  as  prescribed  by  §  42.209(a). 

.  Finally,  the  90-day  notice  shall  be  timed 
so  that  no  lawful  occupant  shall  be 
required  to  vacate  the  property  before 
30  days  after  the  date  on  whidi  the  State 
agency  obtains  title  to  the  property  or 
the  legal  right  of  possession  of  the 
property,  whichever  is  earlier. 

(c)  Rehabilitation.  Whenever  the 
displacement  results  from  the 
rehabilitation  of  tenant-occupied 
property  owned  by  a  private  party  as 
described  at  $  42.49(b),  the  State  agency 
shall  require  the  private  owner  of  the 
real  property  to  give  notice  to  each 
tenant  in  accordance  with  this  section. 

(d)  Urgent  need.  An  occupant  may  be 
required  to  vacate  the  property  on  less 
than  90  days'  advance  notice  ^  the  State 
agency  determines  that  a  90-day  notice 
is  impracticable,  such  as  when  the 
person's  continued  occupancy  of  the 
property  would  constitute  a  substantial 
danger  to  his  health  or  safety.  A  copy  of 
the  State  agency’s  determination  shall 


be  sent  to  HUD  within  three  days  after 
its  issuance. 

(e)  Agreement  in  negotiated  purchase 
contract  An  agreement  as  to  the  time 
for  delivering  possession  of  the  real 
property  specified  in  a  negotiated 
purchase  contract  fulfills  the 
requirement  for  a  90-day  notice  to  the 
owner.  However,  such  agreement  does 
not  fulfill  the  requirement  for  a  90-day 
notice  to  a  tenant  who  is  not  a  party  to 
the  purchase  contract. 

(f)  Notice  not  required.  The  provisions 
of  this  section  do  not  apply  in  any  case 
where — 

(1)  The  real  property  is  vacant  land;- 
or 

(2)  The  occupant  initially  occupies  the 
property  after  acquisition  by  the  State 
agency  and  is  notified  prior  to 
occupancy  that  he  will  not  be  eligible  for 
relocation  assistance  under  the  Uniform 
Act  or  HUD  regulations;  or 

(3)  The  occupant  volimtarily  moves 
prior  to  receiving  a  notice  to  vacate;  or 

(4)  The  required  move  is  for  a 
temporary  period  in  accordance  with 
§  42.49(d)(7)  or  $  42.207. 

§  42.219  Eviction  for  cause. 

Eviction  for  cause  is  permissible  only 
as  a  last  resort  and  must  conform  to 
applicable  State  and  local  law.  If  a 
person  is  evicted  for  cause  on  or  after 
the  effective  date  of  a  notice  of 
displacement  issued  to  him  as  described 
at  §  42.205(a)  or  (b),  he  retains  his  right 
to  the  relocation  payments  and  other 
assistance  for  which  he  may  be  eligible 
under  these  regulations.  However,  the 
date  of  the  eviction  establishes  the  date 
of  his  displacement.  A  person  who  has 
received  a  notice  of  right  to  continue  in 
occupancy  (described  at  S  42.207)  and  is 
subsequently  required  to  move  for  cause 
is  not  eligible  for  relocation  payments  or 
,  other  assistance  under  these  regulations. 

S  42.221  General  requirements— claims 
for  relocation  payments. 

(a)  Documentation.  Any  claim  for  a 
relocation  payment  under  Subparts  D,  E, 
F,  G,  or  H  shall  be  submitted  to  the  State 
agency  on  the  appropriate  HUD  form 
and  supported  by  such  documentation 
as  may  reasonably  be  required  by  the 
State  agency  or  HUD  to  demonstrate 
expenses  incurred,  such  as  bills, 
certified  prices,  appraisals  or  other 
evidence  of  such  expenses.  However, 
the  State  agency  must  assure  that  the 
required  HUD  form  is  available  to  the 
displaced  person  and  must  provide 
whatever  assistance  is  necessary  to 
enable  the  person  to  complete  the  form 
and  file  his  claim  for  payment 

(b)  Time  for  filing.  All  claims  for  a 
relocation  payment  shall  be  filed  %vith 


the  State  agency  within  18  months  after 
the  move  is  completed,  unless  this  time 
period  is  waived  by  the  State  agency. 
However,  a  person  may  appeal  imder 
Subpart  J  (Appeals)  the  refusal  of  the 
State  agency  to  waive  the  18-month  time 
limit 

(c)  Multiple  occupants  of  one  acquired 
dwelling.  If  two  or  more  occupants, 
whether  or  not  they  are  members  of  the 
same  family,  lived  together  in  the 
acquired  dwelling  but  moved  to 
separate  replacement  dwellings,  each 
such  occupant  is  entitled  to  his 
reasonable  prorated  share,  as 
determined  by  the  State  agency,  of  any 
payment(s)  under  Subparts  E,  F,  G,  and 
H,  that  would  apply  if  such  occupants 
together  acquired,  or  rented,  as  Ae  case 
may  be,  and  moved  to  a  comparable 
replacement  dwelling.  However,  if  the 
State  agency  determines  that  two  or 
more  separate  tenancies  exist,  the 
tenants  have  separate  entitlements  to 
payments  under  these  regulations. 

(d)  Direct  payment  of  claim.  The  State 
agency  shall  not  withhold  any  part  of  a 
relocation  payment  to  a  displaced 
person  to  satisfy  an  obligation  to  the 
State  agency  or  any  other  creditor.  The 
full  amount  of  a  relocation  payment 
shall  be  made  payable  to  the  eligible 
claimant,  unless  the  claimant  designates 
in  writing  that  a  specific  amount  shall  be 
paid  to  another  party. 

8  42.223  Relocation  payments  not 
considered  ae  Income. 

No  relocation  payment  received  by  a 
displaced  person  under  the  regulations 
in  this  part  shall  be  considered  as 
income  for  the  purposes  of  the  Internal 
Revenue  Code  of  1954,  or  for  the 
purposes  of  determining  the  eligibility  or 
the  extent  of  eligibility  of  any  person  for 
assistance  under  the  Social  Security  Act 
or  any  other  Federal  law. 

§  42.225  Relocation  recordkeeping. 

The  State  agency  shall  maintain  a 
separate  relocation  case  file  for  each 
displaced  person  for  at  least  three  years 
after  the  project  has  been  completed  or 
the  person  has  received  his  final 
relocation  payment,  whichever  is  later. 
All  data  shall  be  readily  available  to 
HUD  on  request.  The  State  agency  shall 
also  maintain  a  management  control 
system  that  includes  regular  reports  to 
State  agency  officials  as  to  the  size  and 
composition  of  the  estimated,  active, 
and  completed  relocation  workloads. 
Each  separate  relocation  case  file  shall 
include — 

(a)  A  record  form  indicating — 

(1)  Name  of  person; 

(2)  Minority  group  classification; 
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(3)  Address  mad  census  tract  of 
dw^ing  or  locatioo  from  svfaich 
displacement  has  or  will  take  place; 

(4)  In  the  case  of  a  dwelling,  die  date 
of  initial  occupancy,  die  age  and  sex  of 
all  members  of  the  household,  the 
monthly  gross  income  of  all  adult 
member  of  the  household,  and  the 
monthly  housing  cost  at  both  the 
acquir^  and  replacement  dwellings.  In 
the  case  of  a  nonresidential  unit,  the 
type  of  enterprise  shall  be  specified: 

(5)  Relocation  needs  of  person  to  be 
displaced: 

(6)  Services  and  assistance  provided, 
inducting  nature  and  dates,  beginning 
with  the  initial  contact  and/or  referral: 

(7)  Referrals  made  to  replacement 
dwelling  or  location,  induding  date  of 
referral,  address,  sale  or  rentd  price, 
and  date  of  availability  of  property.  If 
referral  is  rejected,  the  reason[s]  for 
rejection  shall  be  indicated: 

(8)  Type  and  amount  of  each 
relocation  payment; 

(9)  Address  and  census  tract  of  the 
replacement  dwelling  or  location,  and 
the  date  of  the  relocation:  and 

(10)  In  the  case  of  a  low-income  or 
minority  person  who  was  displaced 
from  a  dwelling,  an  indication  as  to 
whether  or  not  the  replacement  and 
referral  dwellings  are  located  in  an  area 
of  low-income  and/or  minority 
concentration; 

(b)  A  copy  of  any  preliminary 
relocation  notice  (deiscribed  at  5  42.203), 
and  evidence,  including  date,  of  receipt 
by  person  to  be  displaoed; 

(c)  A  copy  of  the  notice  of 
displacement  (described  at  §  42.205]  and 
evidence,  including  date,  of  receipt  by 
person  to  be  displaced. 

(d)  A  copy  of  any  lease  or  other 
occupancy  agreement  between  the  State 
agency  and  ^  occupant  and  a 
statement  identifying  the  basis  for  the 
State  agency’s  determination  of  the 
rental; 

(e)  If  relocation  has  not  been 
completed  within  6  months  following  the 
acquisition  of  die  property,  an 
ex^anation  of  the  reasons  for  the  delay 
and  a  plan  for  timely  relocation; 

(f)  A  copy  of  the  90-day  notice 
required  under  §  42.217  <M'  a  statement 
as  to  why  no  sudi  notice  was  required; 

(g)  In  die  case  of  a  dwelling,  a  record 
of  the  inspection,  date  of  inspection,  and 
desenption  of  the  r^laoement  dwelling; 

(h)  A  copy  of  each  relocation  payment 
claim  fona  and  supporting 
documentation  submitted  by  the 
displaced  person,  a  copy  of  each 
worksheet  or  other  document  used  to 
determine  eligibility  for  or  the  amount  of 
the  payment  esade,  a  copy  of  the 
cancelled  check  or  other  evidence  of 


receipt  of  payment,  and  a  copy  of  all 
correspondence  relating  to  the  claim; 

(i)  A  copy  of  any  appeal  fil^  by  the 
displaced  person  undtf  Subpart  J 
(Appeals),  a  description  of  &e  action 
taken  to  resolve  it.  and  a  copy  of  all 
pertinent  determinations;  and 

(j)  Any  odier  perfrntent  information, 
such  as  die  referral  of  a  discrimination 
complaint  or  mformation  detailing  the 
circumstances  and  resolution  of  any 
required  temporary  relocation. 

Subpart  D — Moving  and  Related 
Expenses — ActuM  Costs 

{42.301  EUgibSIty. 

(a)  General  All  di^laoed  persons 
(defined  at  §  42.48)  are  eligible  for 
moving  and  related  expenses  as 
prescribed  in  this  subpart.  A  displaced 
person  who  lives  on  his  business  or  farm 
property  may  be  eligible  for  both  a 
payment  as  a  dwelling  occupant  and  a 
payment  vrith  respect  to  the  business  or 
farm  operation. 

(b)  Least  costly  approach.  The  amount 
of  payment  for  an  eligible  eiqiense 
under  this  subpart  shall  not  exceed  the 
least  costly  method,  as  determined  by 
the  State  agency,  of  accomplishing  the 
objective  of  the  payment  without 
causing  undue  hardship  to  the  displaced 
person. 

§  42.303  Actual  reasonable  moving  and 
related  expenses— residential  moves. 

Subject  to  the  limitations  contained  in 
this  subpart,  a  displaced  owner- 
occupant  or  tenant  of  a  dwelling  is 
entitled  to  actual  reasonable  expenses 
for — 

(a)  Transportation  of  the  displaced 
person  and  personal  property  from  the 
acquired  site  to  the  replacement  site. 
Transportation  costs  for  a  distance 
beyond  50  miles  are  not  eligible,  unless 
the  State  agency  determines  that 
relocation  beyond  50  miles  is  justified: 

(b)  Packing,  crating,  unpacking  and 
uncrating  of  the  personal  property; 

(c)  Disconnecting,  dismantling, 
removing,  reassembling  and  reinstalling 
relocated  houehold  apipliances,  and 
other  personal  properfy, 

(d)  Storage  of  the  personal  property, 
as  the  State  agency  determines  to  be 
necessary, 

(e)  Insurance  of  the  personal  property 
in  connection  with  the  move  and 
necessary  storage;  and 

(f)  Other  moving-related  expenses 
that  are  not  listed  as  ineligible  under 

{  42.313,  as  the  State  agency  determines 
to  be  reasonable  and  necessary. 


§42.305  Actual  reasonable  moving  and 
related  expenses— nonreaMenlM  moves. 

(а)  Eligible  costs.  Subject  to  the 
limitations  of  this  subpart,  a  displaced 
business,  farm  operation  or  nonprofit 
organization  is  entitled  to  pajrment  for 
actual  reasonable  expenses  for — 

(1)  Transportation  of  personal  ^ 
property  from  the  acquired  site  to  the 
replacement  site.  Transportation  costs 
for  a  distance  beyond  50  miles  are  not 
eligible,  unless  t^  State  agency 
determines  that  relocation  beyond  50 
miles  is  justified; 

(2)  Packing,  crating,  unpacking,  and 
uncrating  the  personal  property; 

(3)  Disconnecting,  dismantling, 
removing,  reassembling  and  installing 
relocated  and  substitute  madrinery, 
equipment,  and  other  personal  property. 
This  includes  connection  to  utilities 
available  nearby  and  modifications 
necessary  to  adiqit  such  property  to  the 
replacement  structure  or  to  the  utilities 
or  to  adapt  the  utilities  to  die  personal 
property: 

(4)  Storage  of  the  personal  property, 
as  the  State  ageix:y  determines  to  be 
necessary; 

(5)  Insurance  of  personal  property  in 
connection  with  the  move  and  necessary 
storage; 

(б)  Any  license,  pennit  or  certification 
required  by  the  displaced  person,  to  the 
extent  such  cost  is  (i)  necessary  to  its 
reestablishment  at  the  replacement 
location  and  (ii)  does  not  exceed  either 
the  cost  for  one  year  or  for  the 
remaining  useful  life  of  the  existing 
license,  permit  or  certification, 
whichever  is  less: 

(7)  Professional  services,  including 
architect’s  attorney’s  and  engineer’s 
fees,  and  consultant’s  charges, 
necessary  for  (i)  planning  the  move  of 
the  personal  property,  (it)  moving  the 
personal  properfy,  or  (tii)  installing  the 
relocated  personal  property  at  the 
replacement  location: 

(8)  Relettering  signs  and  printing 
replacement  stationery  made  obsolete 
as  a  result  of  the  move: 

(9)  Actual  direct  loss  of  tangible 
personal  property  as  described  at 
{  42.307; 

(10)  Purchase  of  substitute  personal 
property  as  described  at  f  42  J09; 

(11)  Marching  for  a  replacement 
location  as  described  at  1 42.311;  and 

(12)  Other  moving-related  expenses 
that  eu-e  not  listed  as  ineligible  under 

§  42.313,  as  die  State  agency  determines 
to  be  reasonaUe  and  necessary. 

(b)  Self-move.  If  the  disfdaced  person 
self-moves  his  business,  farm  operation, 
or  nonprofit  oiganixation,  the  State 
agency  may  approve  a  payment  for  his 
moving  expenses  in  an  amount  not  to 
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exceed  the  lowest  acceptable  bid  or 
estimate  obtained  by  die  State  agency, 
without  submission  of  documentation  of 
moving  expenses  actually  incurred. 

(c)  Notification  to  State  agency  and 
inspection.  To  be  eligible  for  a  payment 
under  this  section,  the  displaced  person 
shall — 

(1)  Provide  the  State  agency  at  least 
30  days'  advance  written  notice  of  the 
approximate  date  cd  the  start  of  the 
move  or  disposition  of  the  personal 
property,  which  property  shall  be 
generally  described  in  t^  notice. 
However,  the  State  agency  may  waive 
this  notice  requirement  and 

(2)  Permit  the  State  agency  to  make 
reasonable  and  timdy  inspections  of  the 
personal  property  at  the  displacement 
and  replacement  sites. 

(d)  Exception  for  certain  projects. 
When  relocation  activities  are  taking 
place  in  connection  with  a  project 
receiving  Federal  financial  assistance 
under  *ntle  1  of  the  Housing  Act  of  1949, 
as  amended  (42  U.S.C.  1450  et  seq.)  (see 
§  42.61  (j)  and  (k)j  that  has  not  b^n 
financially  closed  out  by  HUD,  the  State 
agency  may,  with  prior  HUD 
concurrence,  make  payments  to 
businesses  and  farm  operations  in 
accordance  with  the  provisions  of 

§  42.65  (actual  reasonable  moving 
expenses),  40  FR  7607,  effective  March 
31, 1975.  A  request  for  HUD  concurrence 
shall  be  supported  by  written  evidence 
that  the  governing  b^y  of  the  State 
agency  and  the  chief  executive  of  the 
locality  approve  the  request  and  that  all 
claims  submitted  by  businesses  or  farm 
operations  displaced  by  the  project  will 
be  computed  on  the  same  basis.  No 
funds  used  for  payments  to  cover  costs 
incurred  in  accordance  with  i  42.65(b)(2) 
of  the  regulations  effective  March  31, 
1975,  win  be  included  in  a  calculation  of 
funding  need  in  coimection  with  a 
request  for  funds  to  permit  ffnancial 
settlement  pursuant  to  section  103(b)  of 
the  Housiitg  and  Conununity 
Development  Act  of  1974  (42  U.S.C.  5301 
et  seq.). 

fi  42,307  Payment  for  direct  lose  Of 
personal  property— nonresidential  moves. 

(a)  Genera/.  A  displaced  person  is 
entitled  to  payment  for  actual  direct  loss 
of  an  item  of  tangible  personal  property 
incurred  as  a  result  of  moving  or 
discontinuing  his  business,  farm 
operation,  nonprofit  organization.  The 
payment  shall  consist  of  the  reasonable 
costs  tneurred  in  attempting  to  sell  the 
item  plus  the  lesser  of — 

(1)  The  fair  market  value  of  the  item 
for  cootinned  use  at  die  acquired  site, 
less  the  proceeds  from  its  sale.  (When 
payment  for  property  loss  is  claimed  for 


goods  held  for  sale,  the  fair  market 
value  shall  be  based  on  the  cost  of  the 
goods  to  the  business,  not  the  potential 
selling  price);  or 

(2)  The  esfiasated  cost  of  movmg  the 
item  as  determined  under  f  42.305,  but 
with  no  allowance  for  storage.  (If  the 
business,  farm  operation  or  noni»ofit 
organization  is  dwcontinued,  the 
estimated  cost  shall  be  based  on  a 
moving  distance  of  SO  miles.) 

(b)  Advertising  sign.  The  amount  of  a 
paymoit  for  dirKt  loss  of  an  advertising 
sign,  which  is  personal  property,  shall 
be  the  lesser  of — 

(1)  The  depreciated  reproduction  cost 
of  die  sign  as  detaTnmed  by  the  State 
agency,  less  the  proceeds  from  its  sale; 
or 

(2)  The  estimated  cost  of  moving  the 
sign,  but  with  no  allowance  for  storage. 

(c)  Sales  effort  To  be  eligible  for 
pa3nnent  for  ^reeft  loss  of  personal 
property,  the  claimant  must  make  a  good 
faith  effort  to  sell  the  personal  property, 
unless  the  State  agency  determines  that 
no  such  effort  is  necessary. 

(d)  Tranter  of  ownership.  To  be 
eligible  for  payment  for  direct  loss  of 
personal  property,  the  claimant  shall 
transfer  to  the  State  agency  ownership 
of  the  unsold  persond  property. 

§  42,309  Substitute  personal  property— 
nonrasidentia]  moves. 

(2)  General.  If  an  item  of  personal 
property,  which  is  used  as  part  of  a 
business,  fmrm  operation  or  nonprofit 
organization,  is  not  moved  but  is 
promptly  replaced  with  a  comparable 
substitute  item  at  (he  replacement  site, 
the  displaced  person  is  entitled  to 
payment  of  the  lesser  of — 

(1)  The  cost  of  the  substitute  item, 
including  installation  cost  at  die 
replacement  site,  minus  any  proceeds* 
from  the  sale  or  trade^n  of  the  replaced 
item,  if  ai!ty;  or 

(2)  Tbe  estimated  cost  of  moving  the 
replaced  Hem.  based  on  the  lowest 
acceptable  bid  or  estimate  obtained  by 
the  State  agency  for  eligible  moving  and 
related  expenses  (described  at  §  42.305), 
but  widi  no  mBowance  for  storage. 

(b)  Traitor  of  ownership.  To  be 
eligible  for  a  payment  under  this  section, 
the  claimant  shaH  transit  to  the  State 
agency  ownership  of  the  personal 
property  that  has  not  been  sold  or 
traded  in. 

$42,311  Espenses  bi  seardiing  tor 
rspiacswsm  locHon  nonrssklentiai 
moves. 

A  displaced  bunnesa,  farm  or 
nonpro^  organization  is  entitled  to  an 
amount  not  to  exceed  $500,  as 
determined  by  file  State  agency,  for 


actual  reasonable  expenses  incurred  in 
searching  for  e  teplecessent  location, 
including — 

(a)  Tran^xirtation; 

(b)  Meeds  and  lodging  away  from 
home; 

(c)  Time  spend  searching,  based  on 
reasonable  salary  or  eaniings; 

(d)  Fees  paid  to  a  real  estate  agent  or 
brol^r  to  locate  a  replacement  site. 

§  42.313  InelHpMe  moving  and  relatsd 
expenses. 

A  displaced  person  is  not  entitled  to 
payment  for — 

(a)  The  cost  of  moving  any  structure 
or  other  real  property  improvement  in 
which  the  displaced  person  reserved 
ownership.  [However,  this  rule  does  not 
preclude  the  computation  under 

§  42.405(e));  or 

(b)  Interest  on  a  loan  to  cover  moving 
expenses;  or 

(c)  Loss  of  goodwill;  or 

(d)  Loss  of  profits;  or 

(e)  Loss  of  trained  employees;  or 

(f)  Physical  changes  at  replacement 
location  of  business,  farm  or  nonprofit 
organization,  except  as  provided  at 

$  42.305(d);  or 

(g)  Any  additional  expense  of  a 
business,  farm,  or  nonprofit  oiganization 
inciured  because  of  operating  in  a  new 
location;  or 

(h)  Personal  injuiy;  or 

(i)  Any  legal  fee  or  other  cost  for 
preparing  a  claim  fora  relocation 
payment  or  for  representing  the  claimant 
before  the  State  agency  or  HUD;  or 

(j)  Expenses  for  seanching  for  a 
re^acement  dwelling. 

Subpart  E— Moving  and  Related 
Expenses— Fixed  Payment 

$42,351  ERgibmty. 

A  displaced  person  (other  than  an 
outdoor  advertising  display  business 
(see  $  42.43(c))  who  is  eligible  for  a 
payment  for  his  actual  moving  and 
related  expenses  under  Subpart  D  of 
these  regulations,  is  entified  to  receive  a 
fixed  payment  in  lieu  of  a  payment  for 
such  actual  moving  and  related 
expenses. 

$  42.353  Fixed  payment  for  moving 
expenses  raelrtaiiiel  mevea. 

The  fixed  payment  for  moving  and 
related  expenses  of  e  person  di^laced 
fixim  a  dwelling  oonaists  of — 

(a)  A  moving  expense  allowance  not 
to  exceed  $300  tviiidi  sbaU  be 
determined  in  accordance  with  the 
approved  Federal  Highway 
Administration  scheAde  afyticable  to 
the  displacement  (4i  CFR  25.153, 
Append  A);  and 

(b)  A  (fislocation  allowance  of  $200. 
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§  42.355  Rxed  payment  for  moving 
expenses— nonreaMential  moves. 

(a)  General.  The  fixed  payment  for 
moving  and  related  expenses  of  a 
displaced  business  or  farm  operation 
that  meets  the  applicable  requirements 
under  this  section  is  an  amoimt  equal  to 
its  average  annual  net  earnings  as 
computed  in  accordance  with  §  42.357, 
but  not  less  than  $2,500  nor  more  than 
$10,000.  A  nonprofit  organization  which 
meets  the  applicable  requirements  under 
this  section  is  entitled  to  a  payment  of 
$2,500. 

(b)  Business.  A  business  qualifies  for 
payment  under  this  Section  if  the  State 
agency  determines  that — 

(1)  The  business  cannot  be  relocated 
without  a  substantial  loss  of  its  existing 
patronage.  A  business  is  assumed  to 
meet  this  test,  unless  the  State  agency 
demonstrates  that  it  will  not  suffer  a 
substantial  loss  of  its  existing  patronage; 

(2)  The  business  is  not  part  of  a 
commercial  enterprise  having  another 
establishment,  which  is  not  being 
acquired  by  the  State  agency,  and  which 
is  under  the  same  ownership  and 
engaged  in  the  same  or  similar  business 
activities.  For  purposes  of  this  rule,  no 
remaining  business  facility  which  had 
average  annual  gross  receipts  of  less 
than  $2,000  and  average  annual  net 
earnings  of  less  than  $1,000,  during  the 
two  taxable  years  prior  to  displacement, 
shall  be  considered  “another 
establishment";  and 

(3)  The  business  had  (i)  average 
annual  gross  receipts  of  at  least  $2,000 
during  Ae  two  taxable  years  prior  to 
displacement,  or  (ii)  average  annual  net 
earnings  of  at  least  $1,000  as  determined 
in  accordance  with  §  42.357.  However, 
the  State  agency  may  waive  this  test  in 
any  case  in  which  it  determines  that  its 
use  would  cause  a  substantial  hardship. 

(c)  Determining  number  of  businesses 
acquired.  In  determining  whether  two  or 
more  legal  entities,  ail  of  which  have 
been  acquired,  constitute  a  single 
business,  which  is  entitled  to  only  one 
fixed  payment,  all  pertinent  factors  shall 
be  considered,  including  the  extent  to 
which — 

(1)  The  same  premises  and  equipment 
are  shared; 

(2)  Substantially  identical  or 
interrelated  business  functions  are 
carried  out  and  business  and  financial 
affairs  are  commingled; 

(3)  The  entities  are  held  out  to  the 
public,  and  to  those  customarily  dealing 
with  them,  as  one  business,  and 

(4)  The  same  person  or  closely  related 
persons  own,  control  or  manage  the 
affairs  of  the  entities. 

(d)  Farm  operation.  A  farm  operation 
qualifies  for  a  payment  under  this 


section  if  the  State  agency  determines 
that  it  meets  the  criteria  set  forth  in 
paragraph  (b)(3)  of  this  section.  In  the 
case  of  a  partial  acquisition,  the  fixed 
payment  shall  be  made  only  if  the  State 
agency  determines  that — 

(1)  The  part  acquired  was  a  farm 
operation  before  the  acquisition;  or 

(2)  The  acquisition  of  part  of  the  land 
caused  the  operator  to  be  displaced 
from  the  farm  operation  on  the 
remaining  land;  or 

(3)  The  partial  acquisition  caused  a 
substantial  change  in  the  nature  of  the 
farm  operation. 

(e)  Nonprofit  organization.  A 
nonprofit  organization  qualifies  for  a 
$2,500  payment  under  this  Section,  if  the 
State  agency  determines  that  it — 

(1)  Cannot  be  relocated  without  a 
substantial  loss  of  existing  patronage 
(membership  and  clientele).  A  non-profit 
organization  is  assumed  to  meet  this 
test,  unless  the  State  agency 
demonstrates  otherwise;  and 

(2)  Is  not  part  of  an  enterprise  having 
at  least  one  other  establishment  engaged 
in  the  same  or  similar  activity  which  is 
not  being  acquired  by  the  State  agency. 

(f)  Loss  of  good  will.  A  fixed  payment 
under  this  section  does  not  cover  “loss 
of  good  will.”  Therefore,  compensation 
to  a  person  for  “loss  of  good  will”  imder 
State  or  local  law  or  policy  shall  not  be 
used  as  a  basis  for  denying  payment 
under  this  section. 

§  42.357  Average  net  earnings  of  business 
or  farm. 

’  (a)  Computing  net  earnings.  For 
purposes  of  this  subpart,  the  average 
annual  net  earnings  of  a  business  or 
farm  operation  is  one-half  of  its  net 
earnings  before  Federal,  State  and  local 
income  taxes,  during  the  two  taxable 
years  immediately  prior  to  the  taxable 
year  in  which  it  was  displaced. 

However,  if  the  business  or  farm  was 
not  in  operation  for  the  full  two  taxable 
years  prior  to  displacement,  net  earnings 
shall  be  computed  on  the  basis  of  the 
actual  period  of  operation  on  the 
acquired  site,  projected  to  an  annual  ’ 
rate.  Also,  average  annual  net  earnings 
may  be  based  upon  a  different  period  of 
time  when  the  State  agency  determines 
it  to  be  more  equitable.  Net  earnings 
include  any  compensation  obtained 
fi‘om  the  business  or  farm  operation  by 
its  owner,  his  spouse,  or  dependents. 

(b)  Documentation.  A  displaced 
person  who  elects  to  receive  a  fixed 
payment  in  lieu  of  actual  expenses 
incurred  in  moving  his  business  or  farm 
shall  furnish  the  State  agency  proof  of 
his  net  earnings  through  income  tax 
returns,  certified  financial  statements  or 
other  reasonable  evidence. 


Subpart  F— Replacement  Housing 
Payments  for  180-Day  Homeowner- 
Occupants 

§42.401  Eligibility. 

(a)  Basic  eligibility  requirements.  A 
displaced  person  is  eligible  for  the 
replacement  housing  payment  specified 
at  §  42.403  if  he — 

(1)  Has  actually  owned  and  occupied 
an  acquired  dwelling  for  not  less  than 
180  days  prior  to  the  initiation  of 
negotiations;  and 

(2)  Purchases  and  occupies  a  decent, 
safe,  and  sanitary  replacement  dwelling 
within  1  year  after  the  date  he  receives 
final  payment  for  the  acquired  dwelling 
or  the  date  he  moves  from  the  acquired 
dwelling,  whichever  is  later. 

(b)  Other  rules  and  requirements.  A 
payment  under  this  Subpart  F  is  subject 
to  the  other  applicable  rules  and 
requirements  of  these  regulations.  See  in 
particular,  §  42.221(c)  (Multiple 
occupants  of  one  acquired  dwelling)  and 
§  42.457  (Additional  rules  governing 
replacement  housing  payments  under 
Subparts  F  and  G). 

§  42.403  Determination  of  replacement 
housing  payment 

(a)  Amount  of  payment.  TTie 
replacement  housing  payment  for  a  180- 
day  homeowner-occupant  who  meets 
the  eligibility  requirements  of  §  42.401  is 
an  amount,  not  to  exceed  $15,000,  which 
represents  the  combined  cost  of — 

(1)  The  amount,  if  any,  by  which  the 
cost  of  a  replacement  dwelling  exceeds 
the  State  agency’s  “acquisition  cost”  for 
the  acquired  dwelling,  as  determined  in 
accordance  with  §  42.405  (Differential 
amount); 

(2)  The  amount,  if  any,  necessary  to 
compensate  the  displaced  person  for 
any  increased  interest  costs  and  other 
debt  service  costs  to  be  incurred  in 
connection  with  the  mortgage(s)  on  the 
replacement  dwelling,  as  determined 
under  §  42.407  (Increased  interest  costs); 
and 

(3)  The  amount  of  the  reasonable 
expenses,  as  determined  in  accordance 
with  §  42.409  (Incidental  expenses),  that 
are  incidental  to  the  purchase  of  the 
replacement  dwelling,  but  not  including 
prepaid  expenses. 

(b)  Conversion  of  payment  A  180-day 
owner-occupant  who  initially  rents  a 
replacement  dwelling  and  receives  a 
rental  assistance  payment  under 

fi  42.453,  is  eligible  to  receive  a  payment 
under  this  section  if  he  meets  the 
eligibility  criteria  described  at  §  42.401, 
including  purchase  and  occupancy 
within  the  prescribed  one-year  period. 
The  amount  of  the  rental  assistance 
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payment  shall  be  dedacted  from  the 
amount  computed  under  this  section. 

fc)  Determination  pending 
condemnation  award.  If  the  exact 
amount  of  a  replacement  housing 
payment  cannot  be  detmmined  because 
of  a  pending  condemnation  suit,  an 
advance  payment  may  be  made  to  the 
claimant,  if  die  State  agency  and 
claimant  agree  in  writing  to  recompute 
the  payment  on  the  basis  of  the 
acquisition  price  determined  by  the 
court  and  to  make  any  necessary 
adisstxnent.  For  purposes  of  the  advance 
payment,  the  fair  market  value  of  the 
property,  as  determined  by  the  State 
agency,  shall  be  consider^  its 
“acquisition  cost.” 

§  42.405  Differential  amount 

(a)  General.  The  differential  amount 
to  be  paid  under  {  42.403(a}(ll  is  the 
amount  if  any,  which  must  be  added  to 
the  acquisition  cost  of  the  acquired 
dwelling  to  provide  a  total  amount  equal 
to  the  leaser  of — 

(1)  The  reasonable  cost  of  a 
coraparaUe  replacement  dwelling  as 
determined  in  accordance  with 
§  42.457(a);  or 

(23  The  piHchaae  price  of  the  decent, 
safe,  and  sanitary  replacement  dwelling 
actually  acquired  and  occupied  by  the 
displaced  person. 

(b)  Mixed-use  and  multifamUy 
properties  acquired.  If  t^e  acquired 
dwelling  was  part  of  a  property  that 
contained  another  dwelling  unit  and/or 
space  used  for  nonresidential  purposes, 
only  that  portion  of  the  acquisition 
payment  which  is  actually  attributable 
to  the  acquired  dwelling  shall  be 
consider^  its  '“acquisition  cost*’  when 
computing  the  dinerential  amount. 

(c)  Cetfain  dwellings  not  acquired.  If 
an  owner-occupant  is  displaced  by 
rehabilitatioii,  code  enforcement  or 
demolitioaas  described  at  {  42.49(b), 
the  fair  market  value  of  the  dwelling, 
indudingsite,  daall  be  considered  its 
“acquisitioa  cost*'  when  computing  the 
differeatial  amounL 

(d)  Dtsaster-reiated  insurance 
proceeds.  To  the  odent  necessary  to 
avoid  duplicate  compensation,  the 
amouat  of  any  insurance  proceeds 
received  by  a  penoa  in  connection  with 
a  disaster  related  loss  to  the  acquired 
dwelling  diaM  be  ioduded  in  the 
“aoquisition  oost”  of  the  acquired 
dwelling  when  computing  the 
differe^al  aaBOunt 

(e)  Owner  retention  of  acquired 
dwM'ng.  if  the  owner  retains  ownership 
of  his  dwelling,  moves  it  htnn  the 
acquired  site,  and  reoooupies  it  on  a 
replaoeiaent  site  {see  also  f  42.111(d), 
Owner  retention  of  in^irovenients).  the 


purchase  price  of  the  replacement 
dwelling  shall  be  considered  to  be  the 
sum  of — 

(1)  The  moving  and  restoration 
expenses: 

(2)  The  costs,  if  any,  incurred  to  make 
the  unit  a  comparable  replm^ment 
dwelling  (defined  at  1 42.45);  and 

(3)  If  the  claimant  owned  the  acquired 
site,  the  cost  of  the  replacement  site,  not 
to  exceed  the  cost  of  an  available 
replacement  site  comparable  to  the 
acquired  site. 

§  42.407  fnemaeed  Merest  costs. 

The  amoant  to  be  paid  for  im^ased 
mortgage  interest  costs  under 
§  42.403(a)[21  is  the  sum  of  the  present 
value  of  any  iBcrease  in  interest  costs 
resulting  because  the  interest  rate  on  the 
mortgage  finandng  on  the  replacement 
dwelling  exceeds  ^at  on  die  acquired 
dwelling,  and  other  debt  service  costs, 
all  computed  oa  the  basis  of  the 
following  ndes — 

(a)  Ihe  payment  ^all  only  be  based 
on  bona  mortgages  that  vrere  a 
valid  lien  on  the  acquired  dwelling  for  at 
least  180  days  prior  to  the  initiation  of 
negotiations.  Ail'sudb  mortgages  on  the 
acquired  dwelling  shaM  be  used  to 
compute  the  payment; 

(b)  The  payment  shall  be  based  on  the 
unpaid  mortgage  balance  on  the 
acquired  dwetting  or  the  new  mortgage 
amount  whichever  is  lesr 

(c)  The  payment  shall  be  based  on  the 
remaining  term  of  the  mortgage  on  the 
acquired  dweUtqg  or  the  actual  term  of 
the  new  mortgage,  wtuchever  is  shorter, 

(d)  The  interest  charge  on  the  new 
mortgage  shall  not  exceed  the  prevailing 
interest  rate  currently  diaiged  by 
mortgage  lending  institudons  in  the  area 
in  which  the  replacement  dwelling  is 
located: 

(e)  The  present  value  of  the  increased 
cost  shall  be  computed  at  the  prevailing 
interest  rate  paid  on  savings  deposits  by 
commercial  banks  in  the  area  in  which 
the  replacemertt  dwe&ng  is  located;  and 

(f)  Purchaser's  potnlt  and  origination 
fees,  but  not  seReir's  points,  shall  be  paid 
to  the  extent  (t)  they  are  not  paid  as 
incidental  expenses,  fZ)  they  do  not 
exceed  rates  Bonaal  to  similar  real 
estate  transaoftoas  in  the  area,  and  (3) 
the  State  ageaqr  delenmnes  them  to  be 
necessary.  The  oonqmlation  of  such 
points  and  fees  shall  be  based  on  the 
unpaid  mortgage  balaace  on  the 
acquired  dweUing  or  the  new  mortgage 
amount  wUebever  is  less. 

§42.409  inoMenlBl  aapensas. 

(a)  EligAkooeis.  Subfect  to  the 
limitations  in  peregrapha  and  (c)  of 
this  section,  inddentai  expenses  to 


be  paid  under  1 4240S(a)(3)  or  §  42.455 
are  those  actually  kicutred  by  the 
displaced  person  incident  to  the 
purchase  of  the  replacement  dwelling, 
including — 

(1)  Legal,  closing,  and  related  costs, 
including  those  foriide  search, 
preparing  conveyance  instruments, 
notary  fees,  preparing  plats,  and 
recording  fees: 

(2)  Lender.  FHIV  or  VA  apprais^  fees; 

(3)  FHA  or  VA  application  fee; 

(4)  Certificabon  of  structural 
soundness  when  required  by  die  lender; 

(5)  Credit  report: 

(6)  Owner's  mod  mortgagee's  evidence 
or  assurance  of  t^e; 

(7)  Escrow  ageafs  fee; 

(8)  State  revenue  or  documentary 
stamps,  sales  or  transfer  taxes:  and 

(9)  Such  dher  costs  as  the  State 
agency  determines  to  be  incidental  to 
the  purchase. 

(b)  Limitation.  If  the  purchase  price  nf 
the  replacement  dwdling  exceeds  the 
price  of  a  comparable  re^acement 
dwelling,  the  amount  payable  for  an 
expense  under  par^aph  (a)  of  this 
section  shall  not  exceed  the  cost  that 
would  have  been  iocutTed  if  the 
displaced  person  purchased  a 
comparable  replacement  dwelling. 

(cj  Truth  in  leading  charge.  Any 
expense,  which  is  deteimkied  to  be  part 
of  the  debt  service  or  finance  charge 
under  15  U.S.C.  ]fi31-afi41  and 
Regulation  Z  (12  CFR  Part  226)  issued 
thereunder  by  the  Board  of  Governors  of 
the  Federal  Reserve  System,  is  not 
eligible  for  reimbursement  as  an 
incidental  expense. 

Subpart  G— Replacmnent  Housing 
Payments  for  Tenants  and  Certain 
Others 

§42.451  Sasic  eSgHsMty  requirements. 

A  tenant  or  owner-occupant  displaced 
from  a  dwelling  is  entitled  to  a  payment 
not  to  exceed  $4^000  for  rental 
assistance,  as  computed  in  accordance 
with  {  42.453,  or  downpayment 
assistance,  as  comput^  in  accordance 
with  S  42.455,  if  uu^  displaced  person — 

(a)  Has  actaaRy  and  lawfully 
occupied  the  acquired  dwelling  for  at 
least  90  days  prior  to  die  initiation  of 
negotiations;  and 

(b)  Is  not  eligible  to  receive  a 
replacement  housing  payment  for  IBO- 
day  homeowner-ocoupawts  under 
Subpart  F;  and 

(c)  Has  rented,  or  purchased,  and 
occupied  a  decent,  safe,  and  sanitary  ' 
replacement  dwelling  within  1  year 
after — 

(1)  In  the  caee  of  a  tenant,  the  date  he 
moves  from  the  acquired  dwelHng:  or 
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(2)  In  the  case  of  an  owner-occupant, 
the  date  he  receives  final;  payment  for 
the  acquired  dwelling  or  the  date  he 
moves  fi'om  the  acquired  dwelling, 
whichever  is  later. 

$42,453  Replacement  housing  payment 
for  rental  assistance. 

(a)  Amount  of  payment  A  displaced 
person  who  rents  the  replacement 
dwelling  and  qualifies  for  a  payment 
under  $  42.451  is  entitled  to  a  payment 
up  to  but  not  to  exceed,  $4,000  for  rental 
assistance.  Such  payment  shall  be  48 
times  the  amoimt  if  any.  obtained  by 
subtracting  the  base  monthly  housing 
cost  for  the  acquired  dwelling,  as 
determined  under  paragraph  (b)  or  (c)  of 
this  section  from  the  lesser  of — 

(1)  The  monthly  housing  cost  (defined 
at  $  42.67)  for  a  comparable  replacement 
dwelling;  or 

(2)  The  monthly  housing  cost  for  the 
decent,  safe,  and  sanitary  replacement 
dwelling  actually  occupied  by  the 
displaced  person. 

(b)  Base  monthly  housing  cost  Except 
as  provided  in  paragraph  (c)  of  this 
section,  the  base  monthly  housing  cost 
for  the  acquired  dwelling  is  the  lesser 
of — 

(1)  The  average  monthly  housing  cost 
(defined  at  $  42.67)  for  the  12-month 
period  immediately  prior  to 
displacement  or  such  other  period  (not 
to  exceed  12  months)  that  the  State 
agency  determines  will  more  accurately 
reflect  average  costs.  However,  in  the 
case  of  an  owner-occupant  or  other 
person  who  does  not  pay  rent,  the 
monthly  housing  cost  shall  be  the  fair 
maricet  rent  for  the  acquired  dwelling, 
including  reasonable  diarges  for 
utilities;  or 

(2)  Twenty-five  (25)  percent  of  the 
displaced  person’s  gross  monthly 
income  as  described  at  $  42.45(f)(1). 

(c)  Students  and  other  dependents. 

The  base  monthly  housing  cost  for  a 
person  who  derives  51  percent  or  more 
of  his  income  in  the  form  of  private  gifts 
or  academic  scholarship  or  stipend  is 
the  average  monthly  housing  cost  for  the 
acquired  dwelling  computed  as 
described  at  paragraph  (b)(1)  of  this 
section.  A  full-time  student  or  an 
individual  residing  in  a  hospital, 
sanitarium,  or  similar  institution  is 
assiuned  to  be  such  a  dependent  person, 
unless  he  provides  evidence  to  the  State 
agency  which  demonstrates  that  50 
percent  or  more  of  his  income  is  derived 
from  sources  other  than  gifts, 
scholarships,  or  stipends. 

(d)  Manner  of  disbursement  The 
payment  under  this  section  shall  be 
disbursed  in  a  lump  sum  amoimt,  unless 


the  displaced  person  requests  the 
payment  to  be  made  in  installments. 

$  42.455  Replacement  housing  payment 
for  downpayment  assistance. 

(a)  Amount  of  payment  A  displaced 
person  who  purchases  the  replacement  • 
dwelling  and  qualifies  for  a  payment 
under  $  42.451  is  entitled  to  a  payment 
for  downpayment  assistance  up  to,  but 
not  to  exceed.  $4,000.  Such  payment 
shall  be  the  full  amount  of  Ae  first 
$2,000  of  the  required  downpayment  and 
incidental  expenses  computed  under 

$  42.409  plus  one-half  of  any  amount 
required  over  $2,000.  The  displaced 
person  must  provide  the  other  half  of  the 
amount  over  $2,000.  However,  the  total 
payment  by  the  State  agency  shall  not 
exceed  $4,000. 

(b)  Required  downpayment  For 
purposes  of  this  section,  the  term 
“required  downpayment"  means  the 
downpayment  ordinarily  required  to 
obtain  conventional  loan  financing  for 
the  decent,  safe,  and  sanitary  dwelling 
actually  purchased  and  occupied. 
However,  if  the  downpayment  actually 
required  of  a  displaced  person  for  the 
purchase  of  the  replacement  dwelling 
exceeds  the  amount  ordinarily  required, 
the  amount  of  the  “required 
downpayment”  shall  be  the  amount 
which  the  State  agency  determines  is 
necessary  for  the  downpayment 

(c)  Application  of  payment  The  full 
amoimt  of  the  replacement  housing 
payment  for  downpayment  assistance 
must  be  applied  to  the  purchase  price  of 
the  replacement  dwelling  and  related 
incidental  expenses. 

$  42.457  Additional  rutes  govandng 
raplacamant  housing  payments  under 
Subparts  F  and  G. 

'The  rules  in  this  section  apply  to 
replacement  housing  payments  under 
Subparts  F  and  G  of  the  regulations  in 
this  part. 

[a)  Deteimining  reasonable  cost  of 
comparable  replacement  dwelling,  llie 
*  reasonable  purchase  or  rental  cost  of  a 
comparable  replacement  dwelling, 
which  is  used  as  the  basis  for 
establishing  the  upper  limit  of  a 
replacement  housing  payment,  shall  be 
determined  by  an  examination  of  the 
proposed  selling  price  or  rental  cost  of 
one  or  more  dwellings  which  meet  the 
definition  of  a  comparable  replacement 
dwelling  as  set  forth  at  $  42.45  and 
which  are  most  representative  of  the 
acquired  dwelling.  Such  dwelling(s) 
shall  be  selected  fi'om  the  neighborhood 
in  which  the  acquired  dwelling  was 
located.  However,  to  the  extent  that 
representative  comparable  replacement 
dwellings  are  not  available  in  such 


neighborhood,  dwelling(s)  shall  be 
selected  from  adjacent  or  nearby 
neighborhoods  in  ascending  order  of 
housing  costs.  Neighborhoods  in  which 
housing  costs  are  generally  lower  than 
those  of  the  neighborhood  of  the 
acquired  dwelling  shall  not  be  used  for 
the  selection.  The  determination  of  the 
upper  limit  of  the  payment  shall  be 
made  on  a  case-by-case  basis  in 
accordance  with  Uie  findings  of  a 
qualified  individual  who  is  familiar  with 
real  property  values  in  the  area. 

However,  such  case-by-case  comparison 
is  not  necessary  if  the  State  agency 
makes  the  replacement  housing  payment 
on  the  basis  of  the  cost  of  the  decent, 
safe  and  sanitary  replacement  dwelling 
actually  purchased  or  rented  by  the 
displaced  person. 

(b)  Inspection  of  replacement 
dwelling.  Before  making  a  replacement 
housing  payment  or  releasing  a  payment 
from  escrow,  as  the  case  may  be,  the 

*  State  agency  or  its  designated 
representative  shall  inspect  the 
replacement  dwelling  and  determine 
whether  or  not  it  meets  the  definition  of 
a  decent,  safe,  and  sanitary  dwelling  as 
set  forth  at  $  42.47. 

(c)  Purchase  requirement  A  displaced 
person  is  considered  to  have  met  Uie 
requirement  to  purchase  a  dwelling,  if 
he — 

(1)  Acquires  a  dwelling;  or 

(2)  Acquires  and  rehabilitates  a 
substandard  dwelling;  or 

(3)  Relocates  a  dwelling  which  he 
owns  or  acquires;  or 

(4)  Constructs  a  dwelling  on  a  site  he 
owns  or  acquires;  or 

(5)  Contracts  for  the  purchase  or 
constuction  of  a  dwelling  on  a  site 
provided  by  a  builder  or  on  a  site  he 
owns  or  acquires. 

(d)  Delay  in  occupancy  after  purchase 
of  replacement  dwelling.  If  the  displaced 
person  initially  occupies  the 
replacement  dwelling  after  the  date  by 
which  occupancy  is  required,  but  the 
delay  beyond  such  date  is  caused  by 
reasons  beyond  his  control,  the  date  of 
occupancy  shall  be  established  as 
follows — 

(1)  If  construction,  rehabilitation  or 
relocation  of  a  replacement  dwelling  is 
the  cause  of  the  delay,  the  date  the 
displaced  person  enters  into  the  contract 
for  such  construction,  rehabilitation  or 
relocation,  or  for  the  purchase  of  the 
replacement  dwelling  upon  completion 
of  the  construction  or  rehabilitation, 
shall  be  considered  to  be  the  date  of 
occupancy;  or 

(2)  If  the  delay  is  caused  by  hardship, 
the  date  the  displaced  person  became 
entitled  to  possession  of  the  dwelling 
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shall  be  considered  to  be  the  date  of 
occupancy. 

(e)  Presidentially  declared  disaster. 

No  person  shall  be  denied  eligibilty  for  a 
replacement  housing  payment  solely 
because  he  is  imable,  because  of  a 
major  disaster  as  determined  by  the 
President,  to  meet  the  occupancy 
requirements  set  forth  in  the  relations 
in  this  part. 

(f)  Payment  after  death.  A 
replacement  housing  payment  is 
personal  to  the  displaced  person  and 
upon  his  death  the  undisbursed  portion 
of  any  such  payment  shall  not  be  paid  to 
his  heirs  or  assigns,  except  that — 

(1)  The  amoimt  attributable  to  the 
displaced  person’s  actual  occupancy  of 
the  replacement  housing  shall  be  paid;  . 

(2)  The  full  payment  shall  be 
disbursed  in  any  case  in  which  a 
member  of  a  displaced  family  dies  and 
the  other  family  members  continue  to 
occupy  the  replacement  dwelling 
selected  in  accordance  with  the 
regulations  in  this  part;  and 

(3)  That  portion  of  a  replacement 
housing  payment  necessary  to  satisfy 
the  legal  obligation  of  an  estate  in 
connection  with  the  selection  of  a 
replacement  dwelling  by  or  on  behalf  of 
a  deceased  person  shall  be  disbursed  to 
the  estate. 

Subpart  H— [Reserved] 

Subpart  I— Last  Resort  Replacement 
Housing 

$42,601  Applicability. 

The  provisions  of  this  subpart  apply 
only  when  the  State  agency  determines 
that,  unless  it  acts  under  the  provisions 
of  this  subpart,  there  is  a  reasonable 
likelihood  that  the  project  will  not  be 
able  to  proceed  to  actual  construction 
because  comparable  replacement 
dwelling(s)  will  not  be  available  on  a 
timely  basis  to  person(s)  to  be 
displaced. 

$  42.603  BmIc  rights  and  rules. 

(a)  General.  The  provisions  of  this 
subpart  do  not  deprive  any  displaced  ' 
person  of  any  rights  described 
elsewhere  in  this  part.  The  State  agency 
shall  not  require  any  displaced  person, 
without  his  written  consent,  to  accept  a 
dwelling  provided  by  the  State  agency 
under  the  procedures  in  this  subpart  in 
lieu  of  any  acquisition  payment  or  any 
relocation  payment  for  which  he  may 
otherwise  be  eligible  under  these 
regulations.  However,  the  State  agency 
may  meet  its  obligation  to  provide 
persons  with  reasonable  opportunities 
to  relocate  to  a  comparable  replacement 
dwelling  as  described  at  $  42.209(a)  by 


offering  such  opportunities  developed  or 
to  b^  developed  under  this  subpart 

(b)  Documentation.  The  State  agency 
shall  include  in  the  applicable  relocation 
case  file  documentation  that 
demonstrates  that  to  the  maximum 
extent  feasible,  it  has  accommodated 
the  displaced  person’s  preferences. 

$  42.605  Methods  of  providing 
replacement  housing. 

(a)  General.  It  is  intended  that  State 
agencies  shall  have  broad  latitude  in 
their  methods  for  implementing  this 
subpart.  The  methods  of  providing  last 
resort  housing  include,  but  are  not 
limited  to — 

(1)  Rehabilitation  of,  and/or  additions 
to,  an  existing  replacement  dwelling; 

(2)  A  replacement  housing  payment  in 
excess  of  the  limits  set  forth  in  Subparts 
F  and  G  or  the  provision  of  direct  State 
agency  mortgage  financing; 

(3)  The  construction  of  a  new 
replacement  dwelling; 

(4)  The  relocation  and,  if  necessary, 
rehabilitation  of  a  replacement  dwelling; 

(5)  The  purchase  of  land  and/or  a 
replacement  dwelling  by  the  State 
agency  and  subsequent  sale  or  leaSb  to. 
or  exchange  with,  a  displaced  person; 
and 

(6)  The  removal  of  barriers  to  the 
handicapped  as  may  be  necessary  to 
meet  the  requirements  of  $  42.47(a)(5). 

(b)  Protections  for  affected  persons.  In 
acquiring  real  property  for  last  resort 
housing  or  causing  the  displacement  of 
occupants  of  a  last  resort  housing  site, 
the  State  agency  shall  comply  with 
applicable  provisions  of  the  regulations 
in  this  part. 

If  last  resort  housing  is  provided  by  an 
activity  that  is  not  governed  by  the 
Uniform  Act  (e.g.,  rehabilitation  under 
the  community  development  block  grant 
program),  the  State  agency  shall  not 
displace  any  tenant,  unless  the  tenant  is 
given  the  relocation  payments  and  other 
assistance  that  he  would  receive  if  he 
were  a  displaced  person  as  defined  at 
$  42.49  of  these  r^ulations. 

$  42.607  Construction  of  housing  with 
proloct  funds. 

(a)  Preliminary  study.  If  it  appears 
necessary  to  use  project  funds  for  the 
construction  of  replacement  housing  in 
order  to  satisfy  the  requirements  of  this 
part,  the  State  agency  shall — 

(1)  Prepare  an  inventory  of  the 
characteristics  and  housing  needs  and 
desires  of  persons  to  be  displaced; 

(2)  Determine  the  quantities  and  types 
of  comparable  replacement  dwellings 
that  can  reasonably  be  expected  to  be 
available  to  displaced  persons;  and 


(3)  Coordinate  with  other  displacing 
agencies  to  ensure  that  their  plans  for 
displacement  are  taken  into  accoimt. 

(b)  Replacement  housing  plan  for  new 
construction.  If  the  preliminary  study 
indicates  the  need  for  the  State  agency 
to  use  project  funds  to  provide  last 
resort  replacement  housing  through  new 
construction,  the  State  agency  shall 
promptly  develop  and  request  HUD 
Area  Office  approval  of  a  replacement 
housing  plan.  *1110  plan  shall  indicate — 

(1)  How,  when,  and  where  the  housing 
will  be  provided; 

(2)  How  the  housing  will  be  financed, 
including  the  amount  of  project  funds  to 
be  used; 

(3)  The  prices  or  rentals  at  which  the 
housing  will  be  sold  or  rented  to 
displaced  persons,  and  the 
arrangements  for  maintaining  rent  levels 
appropriate  for  the  persons  to  be 
rehoused; 

(4)  The  arrangements  for  rental 
housing  management  and  social 
services,  as  appropriate; 

(5)  The  environmental  suitability  of 
the  housing  project  and  any  information 
that  may  be  required  under  HUD 
Handbook  1390.1,  Departmental  Policies, 
Responsibilities,  and  Procedures  for 
Protection  and  Enhancement  of 
Environmental  Quality  (38  FR 19182,  as 
amended.  41  FR  23878),  or,  if  the  last 
resort  housing  is  provided  under  the 
community  development  block  grant 
program,  the  information  required  by  24 
CFRPart58: 

(6)  The  planned  disposition  of  the 
proceeds  from  the  rental  or  sale  of  the 
housing  and  any  subsequent  resale  of 
the  housing  by  displaced  persons; 

(7)  The  State  agency’s  assurances  that 
the  housing  will  be  developed  in 
compliance  with  the  requirements  of  this 
part  and  can  be  legally  accomplished  in 
accordance  with  State  law;  and 

(8)  If  the  last  resort  housing  project 
includes  more  than  25  dwelling  imits, 
the  comments,  if  any,  of  the  State  and 
Areawide  Clearinghouses  designated 
under  OMB  Circular  No.  A-95  and  the 
advisory  committee  established  in 
accordance  with  paragraph  (c)  of  this 
section.  However,  if  any  of  these 
organizations  fails  to  comment  within 
the  specified  reasonable  time  period 
provided,  it  shall  be  considered  as 
having  no  comments.  At  least  30  days 
shall  be  provided  for  comment,  unless 
the  State  agency  determines  that  a 
shorter  but  reasonable  period  is 
necessary  to  permit  timely 
implementation  of  the  plan. 

(c)  Advisory  committee— 26  units  or 
more.  If  a  last  resort  housing  project 
involves  the  construction  of  26  or  more 
new  units,  the  State  agency  shall 
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appoint  an  advisory  committee  to 
provide  advice  and  assistance  on  the 
development  of  the  replacement  housing 
plan,  l^e  advisory  committee  shall 
include  representatives  of  the  State 
agency,  the  chief  executive  officer  of  the 
locality,  the  local  housing  authority, 
central  relocation  agency,  the  persons  to 
be  displaced,  and  other  appropriate 
groups  knowledgeable  about  housing 
and  the  problems  of  housing 
discrimination.  The  failure  of  any  person 
to  participate  on  the  committee  shall  not 
preclude  the  committee  from  satisfying 
the  requirements  of  this  section.  Having 
afforded  the  committee  the  opportunity 
to  provide  advice  and  assistance  in  the 
development  of  the  plan,  the  State 
agency  shall  have  full  authority  for  the 
recommendation  of  a  plan  to  HUD  and 
for  carrying  out  the  approved  last  resort 
housing  project. 

§  42.609  Compliance  with  other  laws  and 
regulations. 

The  implementation  of  this  subpart 
shall  be  in  compliance  with  the 
following,  including  HUD  implementing 
regulations — 

(a)  Section  1  of  the  Civil  Rights  Act  of 
1866  (42  U.S.C.  1982  et  seq.); 

(b)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d  et  seq.); 

(c)  Title  Vin  of  the  Civil  Rights  Act  of 
1968  (42  U.S.C.  3601  et  seq.); 

(d)  The  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321-4347); 

(e)  Executive  Order  11063  (Equal 
Opportunity  in  Housing]  3  CFR  Comp. 
1959-1963,  page  652; 

(f)  Executive  Order  11246  (Equal 
Employment  Opportunity]  3  CHI  Comp. 
1964-1965,  page  339,  as  amended  by 
Executive  Or^r  11375,  3  CFR  Comp. 
1966-1970,  p.  684;  and 

(g)  Executive  Order  11625  (Minority 
Business  Enterprise]  3  CFR  Comp.  1971, 
page  213. 

Subpart  J— Appeals 

§  42.701  Purpose. 

The  purpose  of4his  subpart  is  to 
prescribe  HUD  requirements  governing 
appeals  of  certain  State  agency  actions. 

S  42.703  Basic  rights  and  rules. 

(a]  Actions  which  may  be  appealed.  A 
person  may  file  an  appeal  in  any  case  in 
which  he  believes  that  the  State  agency 
has: 

(1]  Failed  to  properly  determine  his 
eligibility  for,  or  the  amount  of,  a 
payment  required  under  $  42.119  or 
S  42.123  or  any  relocation  payment 
required  under  the  regulations  in  this 
part.  (A  person’s  acceptance  of  a 
payment  that  is  less  than  the  full  amount 
he  claimed  does  not  limit  his  right  to 


appeal  the  State  agency's 
determination.]  A  person  may  also 
appeal  die  refusal  of  the  State  agency  to 
waive  the  time  limit  for  filing  a  claim  or 
the  one-year  purchase  and  occupancy 
requirement  described  at  §  42.451(c];  or 

(2]  Failed  to  provide  appropriate 
housing  referrals  or  to  properly  inspect 
the  replacement  dwelling  as  described 
at  §  42.211(b](2]  or  failed  to  comply  with 
a  requirement  of  §  42.209  (Availability  of 
comparable  replacement  dwellings  prior 
to  displacement];  or 

(3]  Failed  to  comply  with  a 
requirement  of  S  42.207  (Notice  of  right 
to  continue  in  occupancy]. 

(b]  Order  of  appeal.  An  appeal  must 
first  be  filed  with  the  head  of  the  State 
agency  in  accordance  with  the 
provisions  of  this  subpart.  If  a  person  is 
not  satisfied  with  the  results  of  the  State 
agency's  determination  on  his  appeal,  he 
may  seek  to  have  his  appeal  reviewed 
by  HUD  in  accordance  with  §  42.707 
(HUD  review  of  appeal]. 

(c]  Joint  appeals.  Two  or  more  persons 
may  join  in  filing  a  single  appeal  if  each 
has  grounds  for  an  appeal  as  specified 
in  paragraph  (a]  of  this  section. 

(d]  Right  to  representation.  A  person 
-has  a  right  to  be  represented  by  legal 
counsel  and  to  be  accompanied  by  an 
advisor,  attorney  or  other  representative 
in  any  personal  appearance  in 
connection  with  his  appeal,  but  solely  at 
his  own  expense. 

(e]  Review  of  files  by  person  making 
appeal.  The  State  agency  shall  permit  a 
person  to  inspect  and  copy  all  files  and 
records  pertinent  to  his  appeal,  except 
materials  which  are  confidential.  The 
State  agency  may,  however,  impose 
reasonable  conditions  on  the  person’s 
right  of  inspection. 

(f]  Minimum  notice  to  move.  If  a 
person  files  a  written  appeal  under 
paragraph  (a](2]  or  (a](3]  of  this  section, 
he  shall  not  be  required  to  move  from 
the  real  property  until  at  least  20  days 
after  he  receives  the  State  agency’s 
written  determination  on  his  appeal,  or, 
if  he  appeals  to  HUD,  the  written  HUD 
determination.  The  person  shall  be  given 
at  least  20  days  advance  written  notice 
of  the  date  by  which  he  must  move. 

(g]  Construction  of  rules  and 
regulations.  In  deciding  appeals,  it  is 
intended  that  applicable  rules  and 
regulations  be  applied  in  a  manner  that 
best  fulfills  the  objective  of  providing 
“fair  and  equitable  treatment"  so  that 
displaced  persons  do  “not  suffer 
disproportionate  injuries  as  a  result  of 
programs  designed  for  the  benefit  of  the 
public  as  a  whole." 


§  42.705  Appeal  to  State  agency. 

(a]  Timing  for  initiating  appeal  to 
State  agency.  Unless  waived  by  the 
State  agency  or  HUD,  an  appeal  to  the 
State  agency  (either  oral  or  written 
appeal]  shall  be  filed  as  follows — 

(1]  An  appeal  concerning  eligibility 
for,  or  the  amount  of,  a  payment  shall  be 
filed  within  6  months  after  the  State 
agency's  notification  to  the  person  of  its 
determination  on  the  claim.' An  appeal 
of  the  State  agency’s  refusal  to  waive 
the  time  limit  for  filing  a  claim  or  its 
refusal  to  waive  the  one-year  purchase 
and  occupancy  requirement  described  at 
§  42.451(c]  shall  be  filed  within  30  days 
after  su^  refusal; 

(2]  An  appeal  alleging  failmre  to 
provide  appropriate  housing  referrals  or 
to  properly  inspect  the  replacement 
dwelling  as  described  at  S  42.211(b](2] 
or  failure  to  comply  with  §  42.209 
(Availability  of  comparable  replacement 
dwellings  prior  to  displacement]  shall  be 
filed  not  later  than  6  months  after  the 
person’s  displacement;  and 

(3]  An  appeal  alleging  failure  of  the 
State  agency  to  comply  with  S  42.207 
(Notice  of  right  to  continue  in 
occupancy],  shall  be  filed  not  later  than 
6  months  after  (i]  the  person’s 
permanent  move  from  the  real  property, 
or  (ii]  the  end  of  the  4-year  occupancy 
period,  whichever  occurs  first. 

(b]  Oral  appeal  to  State  agency.  If  a 
person,  orally  or  in  writing,  asks  to 
make  an  oral  appeal  to  the  State  agency, 
the  State  agency  shall  give  him  the 
opportunity  to  present  his  appeal  orally 
to  an  appropriate  State  agency  official 
within  15  days.  The  State  agency  shall 
prepare  a  summary  of  the  matters 
discussed  in  the  oral  presentation  and 
include  it  as  part  of  its  case  file.  If  the 
State  agency  does  not  grant  the  full 
relief  requested  by  the  person,  it  shall 
promptly  notify  h^  to  that  effect,  in 
writing,  with  a  copy  to  HUD.  The 
notification  shall  indicate  that  the 
person  has  a  right  to  file  a  written 
appeal  imder  tUs  Section.  A  person’s 
request  for  an  oral  presentation  shall  not 
entitle  him  to  any  postponement  of 
displacement. 

(c]  Request  for  review  of  written 
appeal.  A  person  may  file  a  written 
appeal  to  the  State  agency,  whether  or 
not  he  has  made  a  prior  oral 
presentation.  The  appeal  may  include 
any  related  statement  of  fact  or  other 
material.  If  necessary,  the  applicable 
time  limit  for  filing  an  appeal  shall  be 
extended  to  assure  that  the  person  has 
at  least  30  days  after  receiving 
notification  of  the  decision  on  his  oral 
appeal  in  which  to  file  a  written  appeal. 

(d]  Scope  of  review  of  written  appeal. 
The  State  agency  shall  consider  a 
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person's  written  appeal,  regardless  of 
form,  in  deciding  the  appeal,  the  State 
agency  shall  consider^ 

(1)  All  applicable  rules  and 
regulations; 

(2)  All  pertinent  justiHcation  and 
written  material  submitted  by  the 
person  making  the  appeal;  and 

(3)  All  material  upon  which  the  State 
agency  based  the  determination(s)  being 
appealed  and  any  other  available 
information  that  is  needed  to  insure  a 
fair  and  full  review  of  the  appeal. 

However,  the  State  agency  must 
ensure  that  the  person  making  the 
appeal  has  had  reasonable  opportunity 
to  review  any  such  materials  and 
information  on  which  an  adverse  ruling 
on  the  appeal  may  be  based. 

(e)  Determination  and  notification 
after  written  appeal.  Within  30  days 
after  receipt  Of  all  information  submitted 
by  a  person  in  support  of  his  appeal,  the 
State  agency  shall  make  its  written 
determination  on  the  appeal  and  furnish 
the  person  with  a  copy.  The  written 
determination  shall  include,  but  need 
not  be  limited  to¬ 
ll)  The  State  agency’s  decision  upon 
review  of  the  appeal; 

(2)  The  factual  and  legal  basis  upon 
which  the  decision  is  based,  including 
any  pertinent  explanation; 

(3)  If  any  payment  or  other  relief  to 
the  person  is  granted,  a  brief  statement 
on  how  this  will  be  provided;  and 

(4)  If  the  full  relief  requested  is  not 
granted,  a  statement  of  the  person’s 
right  to  appeal  to  HUD  within  30  days 
and  the  address  of  the  applicable  HUD 
office. 

(0  Request  for  additional  time.  If  a 
person  makes  a  reasonable  request  for 
additional  time  to  gather  and  prepare 
information  for  a  written  appeal  he  must 
be  granted  a  reasonable  amount  of 
additional  time. 

(g)  Assistance  to  person  making 
appeal.  If  a  person  is  unable  to  prepare 
a  written  appeal,  the  State  agency  shall 
offer  him  appropriate  assistance  and 
notify  him  of  other  available  sources  of 
assistance. 

(h)  Recommendation  by  third  party.  A 
person  making  an  appeal  and  the  State 
agency  may.  by  mutual  agreement, 
arrange  for  a  third  party  to  review  the 
appeal  and  make  recommendations  to 
the  State  agency  for  its  final 
determination.  The  agreement  may 
provide  for  an  extension  of  the  30-day 
time  limit  for  State  agency  review.  In 
reviewing  the  claim  and  making 
recommendations,  the  third  party  shall 
be  guided  by  the  provisions  of 
paragraph  (d)  of  this  section.  After 
receiving  the  recommendation,  the  State 
agency  shall  comply  with  the 


requirements  of  paragraph  (e)  of  this 
section. 

(i)  State  agency  official  to  bear 
appeal.  The  State  agency  ofHcial  hearing 
an  oral  appeal  or  conducting  the  review 
of  a  written  appeal  shall  be  either  the 
head  of  the  State  agency  or  his 
authorized  designee  other  than  an 
official  directly  involved  in  the  action 
appealed  or  a  subordinate  to  such  an 
official. 

§  42.707  HUD  review  of  appeal 

(a)  Request  for  HUD  review.  If  a 
person  is  not  satisfied  with  the  State 
agency’s  determination  on  his  appeal,  he 
may  request  HUD  to  review  that  appeal. 
An  appeal  to  HUD.  with  a  copy  to  the 
State  agency,  shall  be  submitted  to  the 
area  manager  of  the  appropriate  HUD 
area  office  within  30  days  after  the 
person  receives  the  State  agency’s 
determination  on  his  appeal.  A  person 
may  support  his  appeal  to  HUD  with 
any  related  facts  or  other  material. 
However,  he  need  not  repeat  any 
arguments  nor  submit  any  information 
previously  provided  to  the  State  agency 
for  its  review. 

(b)  Determination  and  notification  by 
HUD.  HUD  may  elect  to  assign  staff 
from  its  headquarters  or  any  of  its  field 
offices  to  review  or  participate  in  the 
review  of  an  appeal.  When  reviewing 
the  appeal,  HUD  shall  consider  all 
relevant  and  available  information, 
rules,  and  regulations.  Within  30  days 
after  receipt  of  all  information 
supporting  the  appeal,  HUD  shall  make 
its  written  determination  on  the  appeal 
and  shall  furnish  a  copy  to  the  State 
agency  and  the  person  making  the 
appeal.  The  determination  shall  include, 
but  need  not  be  limited  to — 

(1)  The  HUD  decision  on  review  of  the 
appeal; 

(2)  The  factual  and  legal  basis  upon 
which  the  decision  is  based,  including 
any  pertinent  explanation; 

(3)  If  any  payment  or  other  relief  to 
the  person  is  ordered,  appropriate 
directions  to  the  State  agency  on  how 
this  shall  be  provided  and  a  statement 
of  the  person's  right  to  seek  further  HUD 
assistance  in  the  event  such  relief  is  not 
provided  as  directed;  and 

(4)  If  the  full  relief  requested  is  not 
granted,  a  statement  of  the  person’s 
right  to  seek  judicial  review. 

(c)  Submission  of  State  agency’s  file. 
Within  5  days  after  receiving  a  copy  of  a 
person’s  appeal  to  HUD,  the  State 
agency  shall  submit  to  HUD  its  complete 
case  file  on  the  appeal. 


§  42.709  State  agency  dismissal  of  appeal 
not  based  on  merits. 

(a)  General.  If  the  State  agency 
dismisses  an  appeal  as  being  too  late  or 
premature  or  because  of  any  other 
reason  not  based  on  the  merits  of  the 
issues  involved,  it  shall  notify  the 
person  in  writing,  with  a  copy  to  HUD. 
of  its  reasons  for  the  dismissal.  The 
notification  shall  be  sent  to  the  person 
within  10  days  after  he  files  the  appeal 
and  shall  indicate  that  he  shall  have  30 
days  to  seek  HUD  review  of  the 
dismissal. 

(b)  HUD  review  of  dismissal.  If  a 
person  seeks  HUD  review  of  the 
dismissal  of  his  appeal  within  the 
presecribed  30-day  period,  HUD  shall 
review  the  dismissal.  If  HUD  finds  the 
State  agency’s  refusal  to  decide  the 
appeal  on  its  merits  was  unreasonable, 
HUD  shall  require  the  State  agency  to 
review  and  determine  the  appeal  on  its 
merits  within  15  days  in  accordance 
with  S  42.705  (appeal  to  State  agency) 
and  shall  so  notify  the  person  making 
the  appeal.  If  HUD  does  not  find  the 
State  agency’s  dismissal  of  the  appeal  to 
be  unreasonable,  it  shall  so  notify  the 
person  making  the  appeal.  The 
notification  shall  inform  the  person  that 
he  may  have  a  right  to  judicial  review.  If 
the  dismissal  was  based  on  the  belief 
that  the  appeal  was  premature,  the 
person  shall  be  advised  that  he  may  file 
an  appeal  at  an  appropriate  later  date. 

$42,711  Judicial  review. 

Nothing  in  this  subpart  shall  in  any 
way  preclude  or  limit  a  person  from 
seeking  judicial  review  of  his  appeal  on 
its  merits  after  exhaustion  of  such 
administrative  remedies  as  are  available 
to  him  under  this  subpart. 

Issued  at  Washington.  D.C,  May  17, 1979. 
Patricia  Roberts  Harris, 

Secretary,  Housing  and  Urban  Development 
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